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The Work Product Rule v. Equal Protection:  


Which Wins in a Batson Challenge?





By Bruce R. Parker and Heather D. Foley








Two decades ago it was relatively rare for jury consultants to be used in civil litigation.  Today their use approaches the rule rather than the exception.  One reason for this change may be the decreasing frequency of cases being tried.  Fewer trials mean less opportunity for lawyers to develop the skills necessary to conduct effective voir dire.  If Clarence Darrow’s observation that “almost every case has been won or lost when the jury is sworn” remains true, then it’s not surprising that the use of jury consultants has increased dramatically.  Bertram G. Warshaw, Voir Dire, TRIAL DIPL. J., Fall 1986, at 2 (quoting Clarence Darrow). 


 


This Newsletter addresses whether a jury consultant’s recommendations to an attorney should be discoverable if the attorney’s peremptory strikes, based on those recommendations, are challenged under Batson v. Kentucky, 476 U.S. 79 (1986).  Typically, work performed by jury consultants is protected from disclosure by the attorney-client privilege and/or the work product doctrine.�  This may not, however, be true when counsel relies upon a consultant’s report to rebut a Batson challenge.


 


In Batson v. Kentucky, the Supreme Court held that the racially discriminatory exercise of peremptory challenges by a prosecutor violated the equal protection rights of both the criminal defendant and the challenged juror.  The Court found that the defendant did not have to show that the prosecutor had a pattern or practice in all of his/her cases of using peremptory challenges in a discriminatory manner.2  See Batson, 476 U.S. at 95.  All that was required was a showing that the strikes used in the defendant’s case violated the Equal Protection Clause.





Batson’s prohibition against the racially discriminatory use of peremptory challenges was extended to civil actions in Edmonson v. Leesville Concrete Co., 500 U.S. 614, 618-31 (1991).  Batson’s protections have also been extended to (i) gender, see J.E.B. v. Alabama, 511 U.S. 127 (1994); (ii) all races, see Hernandez v. New York, 500 U.S. 352 (1991); (iii) prohibiting the use of a criminal defendant’s peremptory challenges in a racially discriminatory manner, see Georgia v. McCollum, 505 U.S. 42 (1992); and (iv) clarifying that a criminal defendant need not be the same race as the excluded juror in order to assert a Batson challenge, see Powers v. Ohio, 499 U.S. 400 (1991).





A Batson challenge involves a three-step process:





the party bringing the challenge must establish a prima facie case of impermissible discrimination by demonstrating:


that the challenged juror is a member of a protected group, and


that the facts and circumstances surrounding the exercise of the peremptory challenge raise an inference of discrimination;


once the moving party establishes a prima facie case, the opposing party bears the burden of producing a neutral, non-discriminatory reason for the peremptory; and


3.	the moving party must demonstrate that the challenged party’s reasons are pretextual-the ultimate burden of proving purposeful discrimination always remains with the moving party.  See Hernandez v. New York, 500 U.S. 352, 358-59 (1991) and Johnson v. Campbell, 92 F.3d 951, 953-54 (9th Cir. 1996).  See also Purkett v. Elem, 515 U.S. 765, 767 (1995); Stubbs v. Gomez, 178 F. 3d 1099, 1104 (9th Cir. 1999), petition for cert. filed, U.S. Apr. 18, 2000 (No. 99-9429). 





The broad reach of Batson was curtailed in Purkett v. Elem, 515 U.S. 765 (1995).  In Purkett, the prosecutor exercised a peremptory challenge to strike two African American males from the jury because one had long hair and the other had a mustache and goatee.  They were the only people on the jury panel who had facial hair and both, the prosecutor said, had looked suspicious to him.  The trial court overruled the defendant’s Batson challenge.  The Missouri Court of Appeals affirmed the conviction finding that the circumstances of the case and the prosector’s explanation did not give rise to an inference of racial discrimination.  The Court of Appeals for the Eighth Circuit reversed and remanded, finding that the prosecutor’s reasons for striking the jurors were “facially irrelevant to the question of whether that person is qualified to serve as a juror” and, in such circumstances, the “prosecutor must at least articulate some plausible race-neutral reason for believing those factors will somehow affect the person’s ability to perform his or her duties as a juror.”  Elem v. Purkett, 25 F.3d 679, 683 (1994).  The Third Circuit held that an explanation that a juror had a mustache and beard and looked suspicious to the prosecutor, did not constitute a legitimate race-neutral reason.  The court concluded that the explanation was pretextual for a racially discriminatory basis for striking the jurors.  





The Supreme Court reversed, holding that the second step of a Batson challenge “does not demand an explanation that is persuasive, or even plausible.”  Purkett, 515 U.S. at 768.  The Court held that it was not until the third step of the Batson process that “the persuasiveness of the justification becomes relevant – the step in which the trial court determines whether the opponent of the strike has carried his burden of proving purposeful discrimination.”  Id.  The Court further explained that the only burden that a proponent of a strike must offer at the second stage is a “clear and reasonably specific” explanation of the “legitimate reasons” for exercising the challenge.  Batson, 476 U.S. at 98 n.20.  The legitimate reason however need not make sense, it need only, “not deny equal protection.”  Purkett, 525 U.S. at 768.  The prosecutor’s comments about the jurors’ facial hair were held not to be characteristic of any race and therefore the explanation satisfied step two.  





In a stinging dissent, Justice Stevens wrote that the Court had all but rendered Batson’s protections meaningless. Justice Stevens felt that the Court’s opinion had replaced Batson with a rule that any neutral explanation regardless of how “implausible or fantastic” it is, even if the reason is “silly or superstitious,” is sufficient to rebut a prima facie case of discrimination.  The dissent makes the point that it is unclear why a statement that a juror had facial hair is constitutionally acceptable, whereas the comment in Batson that the attorney had a “hunch” about a juror remains constitutionally infirm.  Purkett, 515 U.S. at 775.  





The holding in Purkett means that in most instances a party exercising a peremptory strike ought to be able to offer a reason to satisfy step two of the Batson procedure.  However, the party challenging the strike can still win by showing that the explanation is pretextual.  For example, proof that a jury consultant told counsel that members of a particular race would not be suitable jurors might convince a court that the race-neutral explanation that was offered was a pretext for racial discrimination. 





Consider the following situation:  


During the course of jury selection, an attorney uses his peremptory challenges to exclude certain jurors from the panel.  Opposing counsel lodges a Batson challenge to the attorney’s use of his strikes.  In defending his strikes, the attorney reviews his consultant’s report and argues that his strikes were based upon non-discriminatory information provided to him by his jury consultant.  Opposing counsel then moves to have the jury consultant’s report produced so that it can be used to cross examine the attorney.  


  


Should the court grant the motion?





As stated earlier, the general rule is that a jury consultant’s report ought not be discoverable.  Courts have recognized that the aims of Batson do not require the abrogation of the attorney work product doctrine.  See, e.g., Missouri v. Antwine, 743 S.W.2d 51, 67 (Mo. 1987) (“An attorney’s opinions, theories, and conclusions are work product and are . . . privileged.  The impressions formed by a prosecuting attorney during voir dire constitute his opinions.  Batson does not create an exception to the work product privilege.” (citation omitted)). 





During a Batson challenge, however, the defending attorney often becomes the witness who must provide the court with race- or gender-neutral reasons for exercising the peremptory strike.  See Adams v. State, 869 S.W.2d 674, 679 (Tex. App. 1994) (noting that a Batson hearing is evidentiary and counsel for the moving party may cross-examine the defending attorney).  If the defending attorney utilizes a consultant’s report to refresh his recollection in defense of a peremptory strike, that report, which would otherwise be privileged, may now qualify as discoverable evidence.  





Courts almost uniformly permit-opposing counsel to review documents relied upon by a testifying witness.  See Marshall v. United States Postal Serv., 88 F.R.D. 348, 350 (D.C. Cir. 1980) (“[O]nce a document is used to refresh the recollection of a witness, privileges as to that document have been waived.” (citing Wheeling-Pittsburgh Steel Corp. v. Underwriters Labs., Inc., 81 F.R.D. 8 (N.D. Ill. 1978)); R.J. Hereley & Son Co. v. Stotler & Co., 87 F.R.D. 358 (N.D. Ill. 1980) (holding that the attorney-client privilege was waived when the attorney relied on a memorandum supplied to him by his client to refresh the attorney’s memory at a settlement conference).  Support for such disclosures can be found in Federal Rule of Evidence 612, which states, in relevant part, that a writing used to refresh a witness’ recollection while that witness is testifying is subject to disclosure.  See Fed. R. Evid. 612(1).  In addition, if a witness reviews the writing prior to testifying, the court must determine whether the disclosure is necessary in the interest of justice before requiring disclosure.  See Fed. R. Evid. 612(2).3  





At least one court has required the disclosure of an attorney’s most sacred work product – his thoughts and opinions – in the form of notes taken during the course of voir dire.  See Salazar v. State, 795 S.W.2d 187, 193 (Tex. App. 1990) (finding that the prosecutor had to disclose his notes taken during voir dire because he had used these notes to refresh his recollection); but cf. People v. Trujillo, 15 P.3d 1104, 1107-08 (Co. App. 2000) (denying a request to review an attorney’s notes made during voir dire).





 	No cases have been found in which a trial court compelled disclosure of a jury consultant’s report used during a Batson challenge.  However, if an attorney’s trial notes taken during voir dire are discoverable for use in cross-examining the attorney who exercised the challenged strikes, then it would be difficult to expect that a jury consultant’s report would have more protection from disclosure.  





	Unless one’s case is pending in a jurisdiction in which courts have refused to produce attorney’s work product that is relevant to a Batson challenge, then it is prudent to assume the report could be discovered.  In such situations it would be wise to review with the jury consultant before they begin their work the constitutionally inappropriate grounds to strike a juror.  Failure to take this precaution could lead to the inclusion of unconstitutional recommendations in a jury consultant’s report.  Should this report be produced as part of a Batson challenge, it could serve as evidence of a racially discriminatory intent in exercising one’s peremptory strikes.  In addition, it is advisable when taking notes during voir dire not to include information in one’s notes that could be construed by a court as racially discriminatory.  The notion of having to censor one’s notes or consultant’s report to avoid them from being misinterpreted by the trial judge or appellate court is distasteful; however, it is a small price to pay to avoid having a Batson challenge sustained.  Should that occur, counsel would have the unpleasant task of explaining to one’s client why the expense that it incurred retaining a jury consultant was spent on useless advice.  





CONCLUSION





	A Batson challenge can give rise to an unusual set of circumstances where an attorney might be compelled to produce information that is generally regarded as privileged in order to protect the Constitutional rights of a challenged juror or a party’s opponent.  It is important, however, to recognize the potential for such a situation and take the appropriate steps to safeguard a consultant’s work against such disclosures.  Although unappealing, a few precautionary measures at the outset can mean the difference between a sympathetic jury and an angry client.


Endnotes





1.	The attorney-client privilege extends to an attorney’s agents and representatives, including non-testifying experts hired by counsel to assist with litigation.  See Baxter Travenol Labs., Inc. v. Lemay, 89 F.R.D. 410 (S.D. Ohio 1981) (holding that the attorney-client privilege protected communications between plaintiff’s counsel and a former associate of the defendant who plaintiff hired as a litigation consultant).  Moreover, the work product doctrine, as set forth in Fed. R. Civ. P. 26(b)(3), prohibits a party from obtaining discovery of materials prepared in anticipation of litigation absent a showing of both substantial need and of an inability to obtain, without undue hardship, the substantial equivalent of the information sought.  See Fed. R. Civ. P. 26(b)(3); see also Hickman v. Taylor, 329 U.S. 495 (1947).





2.	1In Batson, the prosecution had utilized four of six peremptory challenges to strike all African-Americans from the jury pool.
























































































































































3.	Many states have civil and/or criminal rules of evidence that are modeled after Fed. R. Evid. 612.  See, e.g., Cal. Evid. Code § 771; Fla. Evid. Code 90.613; Ky. Rules Evid. 612; Md. Rules 5-612; N.C. Gen. Stat. § 8C-1, Rule 612; Ohio Evid. R. 612; Or. Evid. Code Rule 612; Tex. R. Civ. Evid. 612; and Tex. R. Crim. Evid. 611.
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