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JUST OVER A YEAR AGO, IN JULY 2010,
the California Supreme Court held in Clayworth
v. Pfizer that the pass-on defense does not apply
to claims under California’s antitrust statute, the
Cartwright Act.1 The decision drew great attention,

not just because it involved a question of first impression,2

but because, as explained in this article, the California Court
created an exception to the rule that could have wide-rang-
ing effects on the actual use of the pass-on defense and the
scope of discovery available in multi-party complex antitrust
suits brought under the Cartwright Act.
Although the California Court purported to follow per-

suasive federal precedent, it actually may have invited pre-
cisely the kind of complex damages allocation among direct
and indirect purchasers that the U.S. Supreme Court sought
to avoid by rejecting the pass-on defense more than thirty
years ago.3 Even so, as discussed below, the exception creat-
ed by the California Supreme Court makes good sense in
light of the realities of complex antitrust litigation involving
multiple parties in a distribution chain.4

Hanover Shoe and the Rejection of the
Pass-On Defense
Understanding Clayworth requires first revisiting the U.S.
Supreme Court’s 1968 decision in Hanover Shoe, Inc. v.
United Shoe Machinery Corp.5 There, the Supreme Court
held that defendants cannot avoid antitrust liability by claim-
ing that direct purchaser plaintiffs suffered no injury as the
result of having “passed on” the supracompetitive prices, or
overcharges, to other downstream members of the distribu-
tion chain.6 Instead, the Court ruled that overcharges are
the appropriate measure of antitrust damages, and that with
limited exceptions, a direct purchaser can recover the full
amount of any overcharge regardless of any pass-on that may
have occurred.
The Supreme Court justified its ruling on both econom-

ic and practical grounds. In terms of economics, the Court
reasoned that even if a direct purchaser plaintiff passes on the

overcharge through its own price increases, it still suffers
injury—e.g., lost sales or lost profits.7 In terms of practical
considerations, the Court expressed concern that the pass-on
defense would undermine judicial economy and reduce the
incentives for injured parties to bring suit. For example, the
majority indicated that requiring trial courts to inquire into
secondary effects of price fixing, such as “hypothetical” alter-
native prices that allegedly would have been charged but for
the overcharges, marginal profits, sales volume, and even
costs per unit, would present “insurmountable” complexities
best avoided. Similarly, the Court expressed concern that
such a defense would undermine enforcement because the
individual consumers to whom most overcharges are ulti-
mately passed on have neither the resources nor the inclina-
tion to pursue class action litigation:

These ultimate consumers, in today’s case the buyers of sin-
gle pairs of shoes, would have only a tiny stake in a lawsuit
and little interest in attempting a class action. In conse-
quence, those who violate the antitrust laws by price fixing
or monopolizing would retain the fruits of their illegality
because no one was available who would bring suit against
them.8

At the same time, theHanover Shoe Court recognized two
exceptions under which defendants might assert the pass-on
defense.9 Under the “cost-plus” exception, a direct purchaser
enters into a cost-plus pricing contract with an indirect pur-
chaser before it begins paying the artificially inflated price to
the seller. Under the ownership or control exception, the
defendant owns or controls the direct purchaser, all but elim-
inating the risk that the latter will file a private action against
its owner. Courts have also recognized a third exception, the
co-conspirator exception, where the intermediary is a co-con-
spirator, and therefore “the defendants and the middlemen are
viewed as a single entity—the conspiracy—from which the
plaintiff is a direct purchaser.”10

The same considerations that drove theHanover Shoe deci-
sion played a prominent role in the Clayworth decision.

Clayworth Up Close
Clayworth presented the California Supreme Court with an
issue of first impression: whether the pass-on defense is avail-
able in Cartwright Act cases.

Clayworth involved an action by a group of sixteen
California pharmacies against a number of leading pharma-
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ceutical manufacturers under section 1 of the Cartwright
Act and California’s Unfair Competition Law (UCL), alleg-
ing that they engaged in a conspiracy to fix prices of brand-
name pharmaceuticals in the U.S. market, including in
California.11 The manufacturers raised pass-on as an affir-
mative defense, alleging that the pharmacies’ claims were
barred because they passed on the alleged overcharges to
their customers and therefore did not suffer any injury.12

The parties filed cross summary judgment motions on the
pass-on defense. The plaintiffs argued that the defense was
unavailable in light ofHanover Shoe and the legislative history
of the Cartwright Act, as well as public policy. In contrast, the
defendants argued that the pass-on defense was available
under the plain language of the Act and foreclosed the plain-
tiffs’ Cartwright Act claims.13

For purposes of deciding the summary judgment motions,
the trial court assumed that the manufacturers had an agree-
ment to fix prices on their products.14 The trial court exam-
ined the evidence as to the supply chain and pricing and
found that the pharmacies had passed on all of the manu-
facturers’ overcharges to consumers and, as a result, had sus-
tained no damages under the Cartwright Act. Accordingly,
the trial court granted the defendants’ summary judgment
motion, holding that, as a matter of law, a defendant could
reduce or eliminate its liability by submitting proof that the
plaintiff had passed on the overcharges.15 The court of appeals
affirmed on statutory construction grounds, holding that
the plain language of the Cartwright Act required proof of
“damages sustained,” which an indirect purchaser could not
establish if it recouped its losses.16

The California Supreme Court reversed, and held that
subject to certain exceptions, no pass-on defense is avail-
able.17 The Court concluded that “under the Cartwright Act
as under federal law [ ] a pass-on defense generally may not
be asserted. Instead, in an antitrust price-fixing case, the pre-
sumptive measure of damages is the amount of the over-
charge paid by the plaintiff.”18

The California Supreme Court’s decision was based upon
its review of the language and legislative history of the
Cartwright Act, as well as consideration of the policy goals
underlying the Cartwright Act. Initially, the Court found
both the language of the Cartwright Act provision on dam-
ages and its legislative history to be ambiguous and unclear
as to whether the Legislature meant to permit a pass-on
defense.19 Likewise, finding nothing conclusive in the statu-
tory language or the legislative history of the specific provi-
sion at issue, the Court then turned to an analysis of the
California Legislature’s amendment of related parts of the
Cartwright Act.20 Writing for the majority, Justice Werdegar
observed that the Legislature’s intent to followHanover Shoe
was manifest in its response to both the Hart-Scott-Rodino
Act of 1976 (HSR) and the U.S. Supreme Court’s 1978 deci-
sion in Illinois Brick.
HSR amended the Clayton Act to provide for parens

patriae suits by state attorneys general on behalf of indirect

purchasers,21 including consumers, to whom overcharges are
typically passed on. Congress adopted the amendment

out of concern that consumers, the indirect purchasers who
typically bear the brunt of antitrust violations in the form of
higher prices, had no existing effective redress because the
small amounts of their injuries made individual suits imprac-
ticable, and consumer class actions had proven a disap-
pointing vehicle for antitrust enforcement.22

To avoid the problem of duplicate recovery, HSR specifi-
cally excluded from parens patriae damages awards any
amount that “duplicates amounts which have been awarded
for the same injury.”23

California’s Legislature subsequently revised the Cartwright
Act to incorporate the HSR amendments to the federal
Clayton Act. It authorized the state attorney general to bring
claims on behalf of indirect purchasers. It also added a new
provision barring duplicative recovery, which stated, “The
court shall exclude from the amount of monetary relief award-
ed in the action any amount of monetary relief . . . which
duplicates amounts which have been awarded for the same
injury.”24 Justice Werdegar concluded that this “provision
was specifically designed to account for duplicative damages
awards resulting from allowing indirect purchasers to recover
damages when, under the Hanover Shoe no-pass-on defense
rule, direct purchasers already might have been awarded those
same damages.”25 Justice Werdegar interpreted this to mean
that the California Legislature presumed that no pass-on
defense would be available under the Cartwright Act.
The Court also pointed to the Legislature’s adoption of

California’s Illinois Brick repealer statute. In response to the
U.S. Supreme Court decision barring indirect purchaser
actions under federal law, the California Legislature amend-
ed the Cartwright Act to allow an injured plaintiff to sue
under the Act “regardless of whether such injured person
dealt directly or indirectly with the defendant.”26 Viewing
this amendment in conjunction with the HSR amendments,
Justice Werdegar concluded that the Legislature intended to
permit indirect purchasers and direct purchasers to sue under
the Cartwright Act, regardless of any pass-on that may have
occurred.
Similarly, Justice Werdegar concluded that barring a uni-

versal pass-on defense further supported the “broader leg-
islative policy considerations” behind the Cartwright Act.
As Justice Werdegar explained, the Cartwright Act’s over-
arching policy goal of deterring antitrust violations trumps
the possibility of a windfall to a private party.27 This is exem-
plified by the provisions in the Act for double and treble dam-
ages for private plaintiffs.28 JusticeWerdegar further observed
that permitting “defendants universally to assert a pass-on
defense even in cases such as this that present no risk of
duplicative recovery, would hamper enforcement by reducing
incentives to sue and police antitrust violations.”29

Finally, theClayworth court was concerned that the “daunt-
ing” task of proving antitrust damages and apportioning them
among all of the injured parties would further hamper
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antitrust enforcement. As Justice Werdegar stated, echoing
Justice White’s decision in Hanover Shoe, a universal pass-on
defense “would plunge parties and courts into mini trials” to
sort out the allocation of the overcharges and measure addi-
tional ramifications, such as lost sales, that may have resulted
from the alleged antitrust violation.30 Rejecting a universal
pass-on defense would obviate the need for these mini-trials
for all cases except for the “small universe of cases in which
multiple levels of purchasers might sue,” “renders the process
of proving antitrust damages less daunting, and ultimately
enhances enforcement.”31

For all of these reasons, the California Supreme Court
rejected a universal pass-on defense for actions brought under
the Cartwright Act.

What Does Clayworth Really Mean for Indirect
Purchaser Actions?
Taking a closer look at Clayworth, it is clear that theHanover
Shoe pass-on defense rule will function much differently in
cases brought by indirect purchasers under the Cartwright
Act than in direct purchaser-only actions brought under fed-
eral law.
For cases brought strictly under Section 1 of the Sherman

Act, direct purchasers are the only parties in the supply chain
entitled to collect damages. In contrast, actions seeking mon-
etary relief under the Cartwright Act could involve both
direct and indirect purchasers in the supply chain. In those
cases, the action and the assessment of who suffered harm and
howmuch harm they suffered will now be fundamentally dif-
ferent. This is because the Clayworth court’s rejection of the
pass-on defense does not apply to all cases brought under the
Cartwright Act. Instead, the court set forth several “excep-
tions” to its “general[]” rule preventing consideration of pass-
on. In addition to the “cost plus” and “ownership and con-
trol” exceptions to the pass-on defense articulated inHanover
Shoe, the Clayworth Court made clear that in cases involving
multiple layers of purchasers—or that might involve multi-
ple layers of purchasers—trial courts will need to engage in
an analysis of the actual harm and proper allocation of dam-
ages among the purported plaintiffs—precisely the kind of
damages allocation that Justice White deemed “insur-
mountable” in Hanover Shoe.32 As the California Supreme
Court explained:

[I]n light of the Illinois Brick repealer statute, cases may arise
where application of theHanover Shoe rule raises the prospect
of duplicative recovery. In instances where multiple levels of
purchasers have sued, or where a risk remains that they may
sue, trial courts and parties have at their disposal and may
employ joinder, interpleader, consolidation and like proce-
dural devices to bring all claimants before the court. In such
cases, if damages must be allocated among the various levels
of injured purchasers, the bar on consideration of pass-on
evidence must be lifted; defendants may assert a pass-on
defense as needed to avoid duplication in the recovery of
damages.33

But what does this mean? How are trial courts to handle
the assessment of damages among multiple layers of pur-
chasers in actions under the Cartwright Act? Given that such
indirect purchasers’ claims are likely to proceed in federal
court right alongside direct purchaser claims, how will the
Clayworth decision affect the practical realities of litigating
already complex antitrust actions?

The Practical Implications of the
Clayworth Exception
The California Supreme Court did not explain exactly how
courts are supposed to handle the application of the pass-on
defense where multiple purchasers are involved. Instead, the
Court explained that it did not need to reach that issue given
that no wholesaler, consumer, or parens patriae suits had been
filed that “might pose a risk of duplicative recovery, and the
statute of limitations for the period at issue ha[d] long since
expired.”34 However, the same will not be true in many—per-
haps most—cases. What if the statute of limitations has not
run or if other direct or indirect purchasers have also brought
suit? How then will a court marshal all of the parties and
determine who is injured and how to allocate damages?
The pharmaceutical distribution chain at issue in Clay-

worth provides a good illustration of how complicated, but
necessary, application of the exception could become. Gener-
ally, in the pharmaceutical industry, numerous different par-
ties will be involved in the distribution channel—and the
parties will differ depending upon whether the product is a
brand or generic drug.35 For example, most retail pharmacies
purchase brand drugs through wholesalers. In contrast, most
retail pharmacies contract directly with the manufacturers for
generic drugs, thereby cutting out—or “bypassing”—the
wholesalers. The prices that retail pharmacies then charge
consumers and third-party payers depends upon the various
contractual arrangements into which the relevant insurance
companies, Pharmacy Benefit Managers, employers, and/or
employer benefit plans have entered. Depending upon the
contractual arrangements, there will be groups among these
end-payers that suffered no injury or for which an overcharge
will not represent their true harm. As the Clayworth court rec-
ognized, if each of these parties can sue the manufacturers for
overcharges under the Cartwright Act, then the risk of
duplicative recovery will exist. Thus, for any one transaction
for which there was allegedly an overcharge, the allocation of

[T]he Claywor th Cour t made clear that in cases

involving mult iple layers of purchasers—or that might

involve mult iple layers of purchasers—trial cour ts

wil l need to engage in an analysis of the actual

harm and proper al location of damages among the

purpor ted plainti f fs . . . .



F A L L 2 0 1 1 · 4 1

the damages, and the measurement of which party was actu-
ally injured, will depend upon the particular contractual
arrangements involved in that transaction.
Analyzing the contractual arrangements to determine

whether and to what extent any of these particular entities has
been injured will be a time-consuming process and will
undoubtedly require the production of vast amounts of data,
including data on “downstream” sales, profits, and confi-
dential contractual terms for thousands, if not more, trans-
actions. Even if all of the relevant purchasers are not joined
in the action, this could result in extensive third-party dis-
covery, as well. This is, in many ways, a shift from how fed-
eral courts have often viewed the discovery of such down-
stream data.36 Nonetheless, analyzing and understanding this
data will be a necessary exercise for any court tasked with
determining if there is a risk of duplicative recovery, and if so,
applying the Clayworth exception.
While some commentators have argued that the issue pre-

sented in Clayworth is an equitable issue that should be
addressed in a post-trial proceeding, this view seems to miss
a fundamental point.37 Antitrust injury is an element of a
Cartwright Act claim and is something that must be estab-
lished before a plaintiff can even have standing to sue.38

Thus, the analysis of the pass-on defense will likely be con-
sidered by a court early in an action and cannot simply be
deferred until after a jury has found the defendants liable. As
a result, discovery regarding the application of the exception
to the pass-on defense is likely to become a routine part of
discovery in cases where there are, or could be, multiple
direct and indirect purchasers.
Furthermore, by allowing inquiry into the amount of

pass-on each indirect purchaser experienced, Clayworth is
also likely to have an impact on the certification of indirect
purchaser class actions, particularly where those actions are
brought in federal court alongside direct purchaser claims.
Under Federal Rule 23, class certification is only appropriate
for actions where class-wide impact can be demonstrated
through “evidence that is common to the class rather than
individual to its members.”39Where class-wide injury cannot
be shown through common evidence, class certification is
inappropriate.40 As explained above, analyzing the pass-on
that each putative class member may have experienced will
require a highly individualized inquiry into the particular
class member’s contractual arrangements. In fact, courts have
recently denied class certification where the inquiry into
whether or not class members actually suffered harm due to
alleged anticompetitive conduct could not be done on a class-
wide basis, but instead required an individualized inquiry.41

Thus, opening the door to discovery regarding pass-on before
consideration of class certification could likely lead to a
decrease in the number of indirect purchaser actions brought
under the Cartwright Act that are certified.
Finally, another question left open by Clayworth is who

bears the burden of proof on pass-on. By stating that in those
cases involving multiple layers of plaintiffs, “defendants may

assert a pass-on defense as needed to avoid duplication in the
recovery of damages,” Clayworth suggests that the burden
would lie with defendants.42 However, this again seems to run
counter to the fact that plaintiffs must establish antitrust
injury as an element of their Cartwright claim. In such cir-
cumstances, it seems plausible that the plaintiffs will ulti-
mately bear the burden of proving that they have been
injured once the defendants establish that some amount of
pass-on occurred. And, plaintiffs would be in the best posi-
tion to have knowledge of their pricing and sales information
to be able to show the extent, if any, they were able to recov-
er their damages from downstream purchasers. This would
seem particularly true where all of the relevant purchasers
have been joined in the same proceedings.
While it has been a year since Clayworth was decided,

these questions still remain unanswered.43

Conclusion
Despite purporting to simply apply Hanover Shoe’s rule and
rationale to California’s Cartwright Act, Clayworth actually
opened the door to precisely the kind of complex damages
allocation that Hanover Shoe sought to avoid. Whether the
California Supreme Court appreciated the far-reaching impli-
cations of the exception it was creating when it handed down
Clayworth is unclear. What is clear is that the exception could
be broad enough to eclipse Clayworth’s “general[]” rule.�
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and the District of Columbia have repealer statutes on the books permitting
either consumers or attorneys general to prosecute claims on behalf of
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