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This presentation is not intended to provide legal advice or opinion and should not be relied on as such. 
Legal advice can only be provided in response to specific fact situations.

IMPORTANT INFORMATION ABOUT 
THIS PRESENTATION

This presentation is for general informational purposes 
only and does not represent and is not intended to 

provide legal advice or opinion and should not be relied 
on as such. Legal advice can only be provided in 

response to specific fact situations. 

This presentation does not represent any undertaking to 
keep recipients advised as to all or any relevant legal 

developments.
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Introduction

n FTC and Congress Target 
the Debt Settlement 
Industry – Risk and 
Opportunity
– How We Got Here
– Congressional move to 

Enhance FTC 
Enforcement and 
Oversight of Debt 
Settlement Industry

• Consumer Credit 
and Debt 
Protection Act 
(H.R. 2309)

n Other Key Federal 
Developments

n Quick Review of State 
Debt Adjusting Law 
Developments

n Investigations, Law 
Enforcement Actions and 
Private Lawsuits

n Questions and Answers
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The FTC and Congress Target the 
Debt Settlement Industry
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How We Got Here:

Federal Trade Commission Workshop 

on Debt Settlement
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1

FTC Overview
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Federal Trade Commission Act

n FTC pursues deceptive practices under Federal Trade 
Commission Act (“FTC Act”), 15 U.S.C. 45 et seq.:

– Section 5 gives the Commission broad authority to prohibit “unfair or 
deceptive acts or practices”

– Section 13(b) authorizes FTC to file suit in United States District Court to 
enjoin any act or practice that is in violation of any provision of law 
enforced by the FTC 

n Enforcement against unfair or deceptive practices
– Not required to prove actual deception
– Wide array of remedies: civil penalties, injunctions, restitution, corrective 

advertising 

n Issues Policy Statements and “Guides” for specific industries 
and advertising practices

– Not official regulations but represent FTC’s views of certain practices
– FTC has issued a Consumer Alert for debt settlement – “Knee Deep in 

Debt”
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Federal Trade Commission Act

Section 5 Prohibits:

“Unfair or deceptive acts or 
practices in or affecting commerce.”
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Deception Standard

n A representation, omission, or practice is 
deceptive if it is likely to:

– Mislead consumers; and

– Affect consumers’ behavior or decisions about the 
product or service.

n Ads must be truthful, not misleading, and 
substantiated.
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Unfairness Standard

An act or practice is unfair if the injury it 
causes, or is likely to cause, is:

– Substantial;

– Not outweighed by other benefits; and

– Not reasonably avoidable.
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Other FTC Related Statutes and 
Regulations

n Credit Repair Organizations Act (narrower than state credit 
repair statues, but more difficult to comply with).  

n Telephone Consumer Protection Act
n Telemarketing Sales Rule

– Disclosure
– Credit Repair Prohibition on Fees
– Debit Requirements

n Gramm-Leach-Bliley Act
– Privacy Rule
– Safeguards Rule

n CAN-SPAM Act
n Fax 



© 2009 Venable LLP

12

This presentation is not intended to provide legal advice or opinion and should not be relied on as such. 
Legal advice can only be provided in response to specific fact situations.

Federal Trade Commission 
Workshop:  Sept. 25, 2008

n Panel 1: Overview of the For-
Profit Debt Settlement Industry: 
Understanding the Origins of 
the Industry

n Panel 2: The For-Profit Debt 
Settlement Industry Today: 
Perspectives on Current 
Industry Trends and Practices

n Panel 3: Protecting the 
Consumer: a Discussion of 
Consumer Protection 
Challenges Facing the For-Profit 
Debt Settlement Industry 

n Panel 4: The Future of the For-
Profit Debt Settlement Industry: 
Where Will the Industry Go from 
Here
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Congressional Move to Enhance FTC 
Oversight and Enforcement of 

Consumer Credit and Debt; 
Debt Settlement Services Targeted 
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U.S. Senate Committee on Commerce, 
Science, and Transportation Hearing 

(Feb. 26, 2009)

n To enhance the FTC’s ability to protect 
consumers in the financial services 
marketplace, the testimony made the 
following recommendations:

– Permit the FTC to employ notice and 
comment rulemaking procedures to 
declare acts and practices relating to 
financial services to be unfair or 
deceptive in violation of the FTC Act; 

– Authorize the FTC to obtain civil 
penalties for unfair or deceptive acts 
and practices related to financial 
services, and authorize the agency to 
bring suit in federal court to obtain civil 
penalties; 

– Authorize the FTC to issue rules to 
implement the Fair Debt Collection 
Practices Act; and

– Provide additional resources to assist 
the FTC in increasing its law 
enforcement activities related to 
consumer financial services and 
expanding its critical empirical work on 
the efficacy of disclosures. 
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U.S. House Subcommittee on Commerce, 
Trade and Consumer Protection of the 

Committee on Energy and Commerce (March 
24, 2009)

n FTC says:  “The historic levels of 
consumer debt necessarily have affected 
the services CCAs can provide. The 
increased demand for debt relief options 
resulted in the recent growth of for profit 
debt settlement companies.”

n 14 Enforcement Actions (About half 
against settlement companies)

n FTC Requests expanded and expedited 
rulemaking authority and civil penalties.

–Change from Magnuson-Moss Warranty 
Act 

• Consumer redress when the 
Commission is able to demonstrate 
that the respondent had engaged in 
dishonest or fraudulent conduct. 

• Civil penalties in the event that 
–Violation of rules from special 
rulemaking procedures described 
in the Act or

–if the respondent committed a 
knowing violation of an 
outstanding decree against a third 
party (by engaging in the conduct 
proscribed in the decree.) 
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FTC Commissioner Rosch Speech on Consumer 
Protection and the Debt Settlement Industry 

(April 2, 2009)

n FTC Commissioner J. Thomas Rosch
Recommendations for the Debt 
Settlement Industry

– “limit their performance claims to 
those they can adequately 
substantiate”; 

– not “misrepresent the benefits of 
debt settlement”; 

– ”disclose, clearly and 
conspicuously, the negative 
impact that participation in a 
program may have on a 
consumer’s credit score, and how 
long that impact may linger. This 
disclosure should not be made 
only in the written contract, but in 
the ad itself”; and 

– “if a debt settlement firm promises 
to refund debt settlement service 
fees to consumers if their debt 
settlement negotiations are 
unsuccessful, the firm must honor 
that promise.”

n Concerns about advance fees
n Prior Written Consent for Disbursements
n Supports Self-Regulation
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Proposed Consumer Credit and 
Debt Protection Act, H.R. 2309

n Introduced - May 7, 2009 
(Rep. Bobby Rush (D-IL))

n Referred to Subcommittee 
on Commerce, Trade and 
Consumer Protection

n Subcommittee Hearing -
May 12, 2009

n Markup - June 3, 2009

n Next – Full Commerce 
Committee
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What to Expect if there is an FTC 
Rulemaking
n In order to ensure success, 

the industry must have ready 
answers to key questions 
early in the process. 

n Based on the FTC’s Current 
Rulemaking for Foreclosure 
Consultants Topics to Expect:
– Empirical Data
– Need for an FTC Rule
– Scope of Covered 

Practices
– Scope of Covered Entities 

?
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1.  Empirical Data – Questions to 
Expect from the FTC

n What empirical data are 
available concerning the 
nature, extent, and impact 
of the debt settlement 
services industry? 

n What business models 
are used to provide debt 
settlement services 
services? Please identify 
and describe any such 
business models and their 
impact on consumers and 
competition.

n What are the distinctions 
between different models 
of providing debt 
settlement services (e.g., 
free versus fee-for-service, 
full balance vs. less-than-
full balance, etc.)?

n What are the costs and 
benefits of various debt 
settlement services and 
related services?

?
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n What roles do creditors and debt 
collectors play in the debt settlement 
services industry? What are the costs 
and benefits of their conduct in the 
context of debt settlement services 
services? Do the practices of creditors 
and debt collectors present consumer 
protection concerns? If so, how are 
these concerns the same as or different 
from those raised by third-party debt 
settlement services entities?

n What empirical data are available 
concerning the performance of debt 
settlement services entities in obtaining 
promised results? Please identify any such 
data (broken down by business model, if 
possible) used to provide debt settlement 
services, including but not limited to data 
addressing the following:

1. The percentage or proportion of 
consumers enrolled in various debt 
settlement services who 
successfully complete the program.

2. For the consumers who graduate, 
what is the percentage who, after 
successfully completing the 
program, remain current on their 
unsecured credit payments for a 
substantial period of time 
(e.g., six 
months, one year, 
or two years).

1.  Empirical Data cont’d. -
Questions to Expect from the FTC

?
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2.  Need for FTC Rule - Questions to 
Expect from the FTC 
n Should the FTC promulgate a rule to address 
these services? Why or why not? 

– State Law Enforcement Actions and State 
Debt Adjusting Laws

– FTC Law Enforcement Actions

nWhat should be in an FTC Rule?
– Disclosures
– Right to Rescind

?
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2.  Need for FTC Rule - Fees for 
Services - Questions to Expect from 
the FTC:
n Should the Commission address in a proposed FTC rule any fee or refunds practices of 

providers of debt settlement services? If so, what practices should be addressed, how they 
should be addressed, and why?

n Should the Commission ban the payment of advance fees for debt settlement services in a 
proposed FTC rule? If so, why or why not? What effect, if any, would an advance fee ban 
have on the willingness or ability of debt settlement services providers to do business?

n Should the Commission impose fee restrictions in a proposed FTC rule other than a ban on 
the advance fees that providers of debt settlement services receive? If so, what restrictions 
should be imposed and why? Would these restrictions prevent or mitigate the potential 
harm caused by payment of these fees? 

– To what extent might the possible harm from advance fees be prevented or mitigated 
by requiring providers to make specific disclosures regarding the timing, amount, or 
allocation of fees? 

?

– To what extent might such harm be prevented or mitigated by requiring 
providers to make more general disclosures regarding the nature and 
material restrictions of their services (e.g., the disclosures regarding 
the likelihood of success, timing of services or negotiations with 
creditors and debt collectors, refund restrictions, or any potentially 
negative ramifications of using the service)?
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3. Scope of Covered Practices -
Questions to Expect from the FTC:

Should conduct by debt settlement service providers 
or advertisers that the FTC has challenged as unfair 
or deceptive in violation of Section 5 of the FTC Act 
in its law enforcement actions be incorporated into a 
proposed FTC rule? If so, what conduct should be 
included, how should it be addressed, and why? 

?
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Scope of Covered Practices cont’d. -
Questions to Expect from the FTC 

n Some states have debt adjusting laws which, in whole or 
in part, only apply to monthly repayment plans where a 
company receives funds and distributes those funds to 
creditors.  For what type of services should a proposed 
FTC rule protect consumers? Should it apply only to 
debt settlement services that don’t touch or control 
consumer funds destined for creditors, for all debt relief 
services? Why? 

n Please identify any other state restrictions or challenged 
conduct which should (or should not) be addressed in a 
proposed FTC rule, and explain why. ?
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4. Scope of Covered Entities -
Questions to Expect from the FTC 
Generally, an FTC proposed rule would not cover 
banks, thrifts, federal credit unions, and non-profits. 
To what extent do these types of entities provide or 
advertise debt settlement services? To what extent 
do these entities compete with entities that an FTC 
proposed rule would cover and what effect would an 
FTC proposed rule have on such competition? 

?
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Covered Entities cont’d. - Questions to 
Expect from the FTC

Many states have exempted attorneys from laws (e.g., 
state debt adjusting laws) which regulate the conduct of 
providers and advertisers of debt settlement services. 
What are the costs and benefits of exempting attorneys 
from these laws? 

– What has been the effect of such exemptions on 
competition between attorneys and non-attorneys 
in providing or advertising debt settlement 
services? 

– Should an FTC proposed rule include an 
exemption for attorneys or any other class of 
persons or entities? Why or why not? 

?
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Other Federal Trade Commission 
Developments

n Updates on the FTC 
Red Flags Rule

n Release of New FTC 
Debt Calculator

n New Advertising 
Guidance - Testimonials



© 2009 Venable LLP

35

This presentation is not intended to provide legal advice or opinion and should not be relied on as such. 
Legal advice can only be provided in response to specific fact situations.

FTC Red Flags Rule
n Guidance Available at:  

http://www.ftc.gov/bcp/edu/mi
crosites/redflagsrule/index.sht
ml

n The FTC Red Flags Rule 
requires many businesses 
and organizations to 
implement a written Identity 
Theft Prevention Program 
designed to detect the 
warning signs – or "red flags" 
– of identity theft in their day-
to-day operations. Are you 
covered by the Red Flags 
Rule? 

n New Deadline for FTC 
regulated cover entities: 
August 1, 2009.

www.ftc.gov/bcp/edu/mi
http://www.ftc.gov/bcp/edu/mi
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http://www.ftc.gov/creditcardcalculator

www.ftc.gov/creditcardcalculator
http://www.ftc.gov/creditcardcalculator
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Proposed Revisions to the FTC Guides 
Concerning the Use of Endorsements and 

Testimonials in Advertising
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Background on FTC Guides for 
Endorsements and Testimonials

n November 28, 2008: Notice and Request for 
Comment on Proposed Changes to the Guides 
Concerning the Use of Endorsements and 
Testimonials in Advertising (“Guides”). 

n Informal but very important statements of policy by 
the FTC in the field of advertising.

n Significant proposed changes affect: 

(1) The use of consumer and expert endorsements; 
and

(2) The ability of advertisers to use “new media”
endorsements such as bloggers and online message 
boards.
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The Existing FTC Guides

n Major “rules of the road” governing how and 
where testimonials/endorsements can be 
employed by advertisers.

n Must reflect the honest opinions, findings, 
beliefs or experience of the endorser.  

n May not contain any representations that 
would be deceptive or could not be 
substantiated if made directly by the 
advertiser.
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nConsumer Endorsements are interpreted as representing that 
the endorser’s experience is representative of what consumers 
will generally achieve.

n If the advertiser cannot substantiate that the endorser’s 
experience is typical, the advertisement must clearly and 
conspicuously either: 

(a) disclose what the generally expected performance 
would be in the depicted circumstances; or 

(b) clarify the limited applicability of the endorser’s 
experience.

Special Rules for Consumer Endorsements
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Summary of Key Proposed Changes to FTC 
Testimonial Guides

n Expanded Definition of  Endorsements
n Expanded Liability

– Under the Commission’s proposed changes, 
endorsers, as well as marketers, may be liable for 
statements made in the course of their 
endorsement.

n The Death of the Disclaimer
– A statement by a consumer about his or her 

experience with the product is deemed to be a 
representation that other users of the product can 
expect the same experience.  

– Many marketers do not have the facts necessary to 
support such a claim so they merely state that the 
experience of the testimonial is unique and that 
“Your Experience Will Vary.”

n Disclosure of Connections:  The New Frontier



© 2009 Venable LLP

42

This presentation is not intended to provide legal advice or opinion and should not be relied on as such. 
Legal advice can only be provided in response to specific fact situations.

Testimonials (cont’d)

The most important questions are:  (1) What 
is going to happen? and (2) When will it 
happen?  At this point, no one knows.  

The Commission is analyzing the comments 
and it would be surprising if anything came out 
before the Fall – and perhaps the beginning of 
next year.  It may take even longer.
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Quick Update on State Debt Adjusting 
Law and other Developments

n Texas

n Maine

n Missouri (pending 
signature)

n California

n Nevada

n Montana

n Utah (amendments 
to UDMSA)

n Colorado (UDMSA 
enforcement)

n Iowa

n Tennessee

n New York
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Investigations, Law Enforcement 
Actions and Private Lawsuits
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Investigations, Law Enforcement Actions 
and Private Lawsuits (and Class Actions)

n FTC Act and Related Statutes (e.g., CROA)
n State Consumer Protection Laws
n State Credit Services Organization Acts
n State Debt Adjusting Laws
n Other State Marketing and Security Breach Laws 

(e.g., email)
n Contract Actions (Arbitration Provisions)
n Private Lawsuits May Include CROA and RICO 

claims, among other federal statutes.
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Private Lawsuits and Class Actions
Where do they come from?

n Federal Credit Repair Organization Act
n State Credit Services Organization Acts
n State Debt Adjusting Laws (e.g., GA, SC, UDMSA states, 

and others).
n Other State Marketing and Security Breach Laws (e.g., 

email)
n Contract Actions (Arbitration Provisions)
n Tort Law (Creditor Lawsuits)
n Racketeer Influenced and Corrupt Organizations Act 

(RICO) (treble damages)
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Practical Tips to Help Avoid Enforcement 
Actions and Lawsuits and on How to 

Fight Back When Investigated or Sued
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n Comply with Federal and State Consumer Protection Laws.
n Evaluate and comply with each state’s debt adjusting laws 

(based on residence of consumer) and all other applicable laws 
(including tax requirements).

n Obtain all required authorizations, licenses and registrations 
(e.g., debt adjusting, telemarketing, authority to do business, 
etc.).

n Train Management and Staff
n Appoint a Compliance Officer
n Private Lawsuits - Consider utilization of an arbitration provision 

that, among various points, (1) avoids a form contract and 
small, illegible print that is difficult to read,” (2) ensures that 
consumer expressly agrees to the arbitration clause,” (3) 
ensures that clause is not cost prohibitive.

n More…

Practical Tips to Help Avoid Law 
Enforcement Actions and Private Lawsuits
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Get Informed and Get Help

n Training is the key
– Become familiar with state and federal laws 

that could affect your business 
– Industry associations and private firms provide 

resources to help keep you informed

n Find someone who can help you make 
compliance with applicable rules part of your 
business 

n Be Prepared
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Develop a Compliance Plan

n Plans will vary based on the needs of your 
company 

n Certain elements are universal
– Classification of Services (what is your business model?)
– System for Screening Customers
– System for Assessing Red Flags
– State Compliance Requirements
– Advertising and Marketing Review
– Systems Reviews
– Training
– Recordkeeping



© 2009 Venable LLP

51

This presentation is not intended to provide legal advice or opinion and should not be relied on as such. 
Legal advice can only be provided in response to specific fact situations.

Final Thoughts

n Be prepared for potential federal regulation
– Support Efforts to Develop Empirical Data
– Self Regulation
– Individual Company Performance
– Government Affairs

n Don’t be Penny-Wise and Pound Foolish
n Customer satisfaction lessens, but does not eliminate, enforcement risk.
n Penalties for violating federal and state laws applicable to debt 

settlement can be severe, including:
– Civil/Administrative penalties;
– Criminal penalties, including fines and jail time;
– Bans from industry and impediment to licensures.
– Asset freezes and forfeitures.

n A compliant industry sets the stage for future legislative 
accomplishments…
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QUESTIONS AND DISCUSSION

Venable LLP

575 7th Street, N.W.

Washington, DC  20004
www.Venable.com

1-888-Venable

To view Venable’s index of articles and PowerPoint presentations 

on debt settlement industry legal topics, see
www.Venable.com/ccds/publications

Jeffrey S. Tenenbaum, Esq. Jonathan L. Pompan, Esq.
jstenenbaum@Venable.com jlpompan@Venable.com

(202) 344-8138 (202) 344-4383

www.Venable.com
www.Venable.com/ccds/publications



