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IMPORTANT INFORMATION ABOUT 
THIS PRESENTATION

This presentation is for general informational purposes only and does not 
represent and is not intended to provide legal advice or opinion and should 
not be relied on as such. Legal advice can only be provided in response to 

specific fact situations. 

This presentation does not represent any undertaking to keep recipients 
advised as to all or any relevant legal developments.

A copy of this presentation will be available for download at 
www.Venable.com/ccds/publications along with articles on many of these 

topics.

www.Venable.com/ccds/publications
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Introduction
 How did we get here?

 Consumer Financial Products and 
Services Oversight

– House:  Wall Street Reform and 
Consumer Protection Act of 2009 
(H.R. 4173)

– Senate:  Restoring American 
Financial Stability Act of 2010 (S. 
3217)

 Debt Settlement Legislation
– Schumer-McCaskill Debt 

Settlement Amendment
– Debt Settlement Consumer 

Protection Act
– GAO Report

 Federal Trade Commission
– Debt Relief Services Rulemaking
– Mortgage Assistance Relief 

Services Rulemaking

 Other Developments

 State Debt Adjusting Law and Related 
Developments

 What’s Next?

 Attorney Model – Risk or Opportunity

 Questions and Answers
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How did we get here…Federal and State 
Authorities Interest in Debt Settlement 

Increases
 FTC Enforcement Actions and Nonpublic 

Investigations

 State Enforcement Actions and State Debt 
Adjusting Laws

 Congressional Moves to Enhance FTC Authority

 GAO Report on Debt Settlement
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 FTC Enforcement Actions Against Debt Relief 
Companies (19 lawsuits / 5 yrs)

 FTC Nonpublic Investigation of Debt Relief 
Service Industry (December 2008 – Present)
– December 2008 – FTC Votes to Authorize 

Investigation of Industry Practices
– Late Winter / Spring 2009 – Civil Investigative 

Demands Issued to Some Industry 
Participants

– Ongoing and Open Investigations Continue 
(Lead Generators, Media Buyers and others 
contacted). 
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Congressional Move to Enhance FTC 
Oversight and Enforcement of 

Consumer Credit and Debt; 
Debt Settlement Services Targeted (Winter 

2008 – Present) 
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Proposed Consumer Credit and 
Debt Protection Act, H.R. 2309

 Introduced - May 7, 2009 
(Rep. Bobby Rush (D-IL))

 Referred to Subcommittee 
on Commerce, Trade and 
Consumer Protection

 Subcommittee Hearing -
May 12, 2009

 Markup - June 3, 2009

 Status - Dormant
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FTC Commissioner Rosch Speech on Consumer 
Protection and the Debt Settlement Industry 

(April 2, 2009)

 FTC Commissioner J. Thomas Rosch
Recommendations for the Debt 
Settlement Industry

– “limit their performance claims to 
those they can adequately 
substantiate”; 

– not “misrepresent the benefits of 
debt settlement”; 

– ”disclose, clearly and 
conspicuously, the negative 
impact that participation in a 
program may have on a 
consumer’s credit score, and how 
long that impact may linger. This 
disclosure should not be made 
only in the written contract, but in 
the ad itself”; and 

– “if a debt settlement firm promises 
to refund debt settlement service 
fees to consumers if their debt 
settlement negotiations are 
unsuccessful, the firm must honor 
that promise.”

 Concerns about advance fees
 Prior Written Consent for Disbursements
 Supports Self-Regulation



9
© 2010 Venable LLP

This presentation is not intended to provide legal advice or opinion and should not be relied on as such. 
Legal advice can only be provided in response to specific fact situations.

9

GAO Report on Debt Settlement
 GAO's investigation found that some 

debt settlement companies engage in 
fraudulent, deceptive, and abusive 
practices that pose a risk to consumers. 

 17 of  20 companies GAO called while 
posing as fictitious consumers say they 
collect fees before settling consumer 
debts--a practice FTC has labeled as 
harmful and proposed banning--while 
only 1 company said it collects most 
fees after it successfully settles 
consumer debt. 

 GAO found some debt settlement 
companies provided fraudulent, 
deceptive, or questionable information to 
its fictitious consumers, such as claiming 
unusually high success rates for their 
programs--as high as 100 percent. FTC 
and state investigations have typically 
found that less than 10 percent of 
consumers successfully complete these 
programs. 

 Other companies made claims linking 
their services to government programs.
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Consumer Financial Products and 
Services Oversight
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Congress is poised to enact 
financial services regulatory 

reform legislation this year that 
would, among other things, 

provide greater federal 
oversight of financial services 

provided to consumers.
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House:  Wall Street Reform and Consumer 
Protection Act of 2009 (H.R. 4173)
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Wall Street Reform and Consumer 
Protection Act of 2009 (H.R. 4173)

 The House-passed version of financial services regulatory 
reform (H.R. 4173, passed the House on Dec. 11, 2009) 
would establish a Consumer Financial Protection  Agency 
(CFPA) that also would have regulatory oversight over credit 
debt settlement, credit counseling and other financial 
products and services.  

 Broadly expands FTC authority.
– Administrative Procedures Act rulemaking authority
– Enforcement Authority for “Substantial Assistance”

Violations.
– Litigation Authority
– Civil Penalty
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Senate:  Restoring American Financial 
Stability Act of 2010 (S. 3217)
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Restoring American Financial 
Stability Act of 2010 (S. 3217)

 The Senate passed S. 3217, Title X of which would 
establish a Bureau of Consumer Financial Protection. 

 Section 1002(13)(A)(vii) defines "(I) providing credit 
counseling to any consumer; and (II) providing services 
to assist a consumer with debt management or debt 
settlement, modifying the terms of any extension of 
credit, or avoiding foreclosure" as a "financial product or 
service" over which the Bureau of Consumer Financial 
Protection would have regulatory jurisdiction.
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Debt Settlement Consumer 
Protection Act
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Debt Settlement Consumer Protection Act  

 Senator Schumer (D-NY) and 
Senator McCaskill (D-MO) filed 
their debt 
settlement amendment (based on 
their recently introduced "Debt 
Settlement Consumer Protection 
Act," S. 3264) to the financial 
services regulatory reform bill (S. 
3217).

 The amendment and bill include:
– Specific rules and 

prohibitions for debt 
settlement service providers

• Fee Restrictions
• Right of Cancelation
• Disclosures

– Private Right of Action for 
Violations

– Grants the FTC express 
rulemaking authority for debt 
settlement services and debt 
relief services (broader).

 Specifically, the amendment (and 
the bill) provides: 

– an exception from the 
definition of "debt settlement 
provider" for nonprofit tax-
exempt credit counseling 
agencies, i.e., "[a]n
organization that is described 
in section 501(c)(3) and 
subject to section 501(q) of 
the Internal Revenue Code of 
1986 and exempt from tax 
under section 501(a) of such 
Code" and

– an exemption for the services 
provided by nonprofit tax-
exempt credit counseling 
agencies from 
any rules prescribed by the 
Federal Trade 
Commission regarding any 
debt relief services that are 
not otherwise covered by the 
provisions of the 
Amendment.
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Debt Settlement Consumer Protection 
Act and Amendment Approach to 

Attorney Exemption
 The Debt Settlement Consumer 

Protection Act S. 3264): “The term 'debt 
settlement provider' does not include the 
following:  (i) Attorneys when- (I) acting in 
the ordinary practice of their professions; (II) 
acting through any entity in the ordinary 
practice of their profession; (III) acting in the 
States where they are licensed to practice 
their profession; and (IV) not holding 
themselves out as debt settlement providers 
or providing debt settlement service.”

 Proposed Amendment to the S. 3217:
Would have added:  “(V) does not share any 
fee received for the provision of such 
service with a person who is not an 
attorney; and  (VI) does not provide such 
service through a partnership, corporation, 
association, referral arrangement, or other 
entity or arrangement— ‘(aa) that is directed 
or controlled, in whole or in part, by an 
individual who is not an attorney; ‘(bb) in 
which an individual who is not an attorney 
holds any interest; ‘(cc) in which an 
individual who is not an attorney is a director 
or officer thereof or occupies a position of 
similar responsibility; ‘(dd) in which an 
individual who is not an attorney has the 
right to direct, control, or regulate the 
professional judgment of the attorney; or  
‘‘(ee) in which an individual who is not an 
attorney and who is not under the 
supervision and control of the attorney 
delivers such service or exercises  
professional judgment with respect to the 
provision of such service.”
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What will the future bring?

 In order to ensure survival, 
the industry must continue 
to have ready answers to 
key questions early in the 
process. 

 What the industry needs?
– Empirical Data
– Need for an FTC Rule
– Scope of Covered 

Practices
– Scope of Covered 

Entities 

CFPA / CFPA / 
CFPBCFPB
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Federal Trade Commission 
Developments



21
© 2010 Venable LLP

This presentation is not intended to provide legal advice or opinion and should not be relied on as such. 
Legal advice can only be provided in response to specific fact situations.

21

Notice of Proposed Rulemaking 
(NPRM) to Protect Consumers of Debt 

Relief Services (July 30, 2009)
 Prohibit companies from charging fees until 

they have provided the debt relief services; 
 Require disclosures about the debt relief 

services being offered, including how long 
it will take to obtain promised debt relief 
and how much it will cost; 

 Prohibit specific misrepresentations about 
material aspects of debt relief services, 
including success rates and whether a debt 
relief company is nonprofit; 

 Extend the TSR to cover calls consumers 
make to debt relief services in response to 
their advertisements; and 

 Define the term “debt relief service” to 
cover any service to renegotiate, settle, or 
in any way alter the payment terms or 
other terms of the debt between a 
consumer and one or more unsecured 
creditors or debt collectors, including a 
reduction in the balance, interest rate, or 
fees owed.

 Comment period closed October 26, 2009.
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A Possible FTC Approach to an 
Attorney Exemption

 In a recent rulemaking on mortgage assistance relief 
services (“MARS”) the FTC made clear an intention to apply 
that rule to attorneys except in very limited 
circumstances. The NPRM states, “[t]here is no general 
exemption for attorneys from the requirements of the proposed 
Rule. The Commission, however, proposes a limited exemption 
for licensed attorneys’ conduct in connection with a bankruptcy 
case or other court proceeding to prevent foreclosure, where that 
conduct complies with state law, including rules regulating the 
practice of law.  Attorneys who meet these criteria would be 
exempt from Rule’s prohibitions against requesting or collecting 
advance fees.  Additionally, attorneys would be exempt from the 
Rule’s prohibition against advising consumers to cease contact 
with their lenders or servicers.  Note, however, that all attorneys 
would continue to be subject to the proposed Rule’s prohibition 
against misrepresentations, disclosure requirements, prohibition
against knowing substantial assistance or support, and 
recordkeeping requirements.”
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When to Expect the FTC 
Rulemaking to be Finalized

 FTC Chairman Jon Leibowitz, May 20, 2010:  “To curb 
ongoing abuses in the debt relief industry, in August 
2009 the Commission proposed a rule to, among other 
things, prohibit debt relief service providers from 
charging consumers a fee until they have delivered the 
promised results.  The FTC expects to complete this 
rulemaking proceeding within the next 60 days.”

 Section 553(d) of the APA – Publication in Federal 
Register no less than 30 days before the rule’s 
effective date.
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FTC Targets Debt Relief Services and 
Mortgage Assistance Relief Services

 Ban on "upfront" fees.

 Disclosures

 Misrepresentations

 Written contract 
requirements

 Limited exemption for 
attorneys
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Other Federal Developments
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Credit CARD Act of 2009
 The Credit Card Act required the 

Federal Reserve Board ("Board") to 
adopt guidelines for card issuers to 
provide a toll-free telephone number for 
obtaining credit counseling information.

 The Credit Card Act requires that these 
guidelines ensure that consumers are 
referred "only [to] those nonprofit and 
credit counseling agencies approved by 
a United States bankruptcy trustee 
pursuant to [11 U.S.C. 111(a)]."

 The Board requires that card issuers 
update information regarding approved 
organizations at least annually for 
consistency with the information 
provided by the United States Trustee or 
a bankruptcy administrator.

 The Final Rule went into effect on 
February 22, 2010.
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FTC Red Flags Rule
 Guidance Available at:

http://www.ftc.gov/bcp/edu/mi
crosites/redflagsrule/index.sht
ml

 The FTC Red Flags Rule 
requires many businesses 
and organizations to 
implement a written Identity 
Theft Prevention Program 
designed to detect the 
warning signs – or "red flags" 
– of identity theft in their day-
to-day operations. 

 Are you covered by the Red 
Flags Rule? 

 New Deadline for FTC 
regulated cover entities: TBD

www.ftc.gov/bcp/edu/m
http://www.ftc.gov/bcp/edu/m
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Revisions to the FTC Guides Concerning the 
Use of Endorsements and Testimonials in 

Advertising
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Background on FTC Guides for 
Endorsements and Testimonials

 Informal but very important statements of policy by 
the FTC in the field of advertising.

 Significant proposed changes affect: 

(1) The use of consumer and expert endorsements; 
and

(2) The ability of advertisers to use "new media" 
endorsements such as bloggers and online message 
boards.
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 Consumer Endorsements are interpreted as representing that 
the endorser’s experience is representative of what consumers 
will generally achieve.

 If the advertiser cannot substantiate that the endorser’s 
experience is typical, the advertisement must clearly and 
conspicuously either: 

(a) disclose what the generally expected performance 
would be in the depicted circumstances; or 

(b) clarify the limited applicability of the endorser’s 
experience.

Special Rules for Consumer Endorsements
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Summary of Key Proposed Changes to FTC 
Testimonial Guides

 Expanded Definition of  Endorsements
 Expanded Liability

– Under the Commission’s proposed changes, 
endorsers, as well as marketers, may be liable for 
statements made in the course of their 
endorsement.

 The Death of the Disclaimer
– A statement by a consumer about his or her 

experience with the product is deemed to be a 
representation that other users of the product can 
expect the same experience.  

– Many marketers do not have the facts necessary to 
support such a claim so they merely state that the 
experience of the testimonial is unique and that 
"Your Experience Will Vary."  

 Disclosure of Connections:  The New Frontier
 Social Media and Blogs
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State Debt Adjusting Laws and 
Related Developments
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State Debt Adjusting Law Trends
(Approx. Numbers Provided)

* For purposes of this chart, the term debt adjusting generally is defined to mean the entering into or making of a contract with a particular debtor where the debtor agrees to pay a certain amount 
of money periodically to the organization, and the organization, for consideration, agree to distribute, or distribute the same among specified creditors pursuant to an agreement or plan.  It is 
further defined to mean the business or practice of any organization that holds itself out as acting or offering or attempting to act, for consideration as an intermediary between the debtor and his 
or her creditors for the purpose of settling, compounding or in anyway altering the terms of payment of any debt.  

1279States that require 501(c)(3) 
Status

9121618States that Require 
Nonprofit Corporate Status 
(including (c)(3) status)

37 (including 
effective dates of 
2010)

343129States with 
Licensing/Registration 
Requirements

39363028States that Allow For-Profit 
and Non-Profit Entities to 
Engage in Debt Adjusting 
Activities

1122States with Debt Adjusting 
Prohibitions w/limited or no 
Exceptions

2233States w/o Debt Adjusting 
Laws

May 2010July 2008February 
2007

December 2005
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State Debt Adjusting Law and Related 
Developments

 Tennessee (UDMSA)

 Nevada (UDMSA)

 Indiana SB 328

 Kentucky HB 166

States to watch:  Illinois, Maryland, New York, 
California and others. 

Types of statutes that are relevant grows:  credit repair, 
mortgage consultants and more. 

 Delaware HB 232 
(UDMSA Amendment)

 Mississippi SB 2447
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Investigations, Law Enforcement Actions 
and Private Lawsuits (and Class Actions)

 FTC Act and Related Statutes (e.g., CROA)
 State Consumer Protection Laws
 State Credit Services Organization Acts
 State Debt Adjusting Laws
 State Mortgage Foreclosure Consultant Laws
 Other State Marketing and Security Breach Laws 

(e.g., email)
 Contract Actions (Arbitration Provisions)
 Private Lawsuits May Include CROA and RICO 

claims, among other federal statutes.
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Private Lawsuits and Class Actions
Where do they come from?

 Federal Credit Repair Organization Act
 State Credit Services Organization Acts
 State Debt Adjusting Laws (e.g., GA, SC, 

UDMSA states, and others).
 State Mortgage Foreclosure Consultant Laws
 Other State Marketing and Security Breach Laws 

(e.g., email)
 Contract Actions (Arbitration Provisions)
 Tort Law (Creditor Lawsuits)
 Racketeer Influenced and Corrupt Organizations 

Act (RICO) (treble damages)
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What’s next?
Your future success will depend on your ability to adapt to the 

changing legal and regulatory landscape.  There are no “one 
size fits all” ways to overhaul your business.  

The direction you take may depend on your current business 
model and practices.  

No matter the approach you take – compliance with applicable 
law will be critical to avoid legal risk and exposure.

 Attorney Model – Liability or 
Opportunity

 Advertising and Marketing

 Products vs. Services will it 
make a difference?

 Data Transfer – Do you have 
permission?  

 End of Life / Portfolio

 Compliance

 Other transition options
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Attorney Model:  Risk or 
Opportunity?

 Navigating Challenges:
– State Laws and Attorneys 

Rules Prohibiting 
Compensated Referrals

– Prohibitions on Attorney 
Fee Splitting

– A lawyer may not aid in 
the unauthorized practice 
of law

– A lawyer may not 
intentionally or recklessly 
fail to perform legal 
services with competence 

– Special Rules of Attorney 
Advertising and Marketing

– State Debt Adjusting 
Laws

– State and Federal 
Advertising and Marketing 
Laws

 Avoiding Costly Mistakes:
– Hess Kennedy
– Richard Brennan
– Howard Sinnott
– Andrew Capoccia
– Others…(censure, 

disbarment and other 
legal actions)

 Enforcement by:
– State Attorneys General
– Federal Trade 

Commission
– Private Lawsuits
– State Bar / Court System
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QUESTIONS AND DISCUSSION

Venable LLP

575 7th Street, N.W.

Washington, DC  20004
www.Venable.com

1-888-Venable

To view Venable’s index of articles and PowerPoint presentations 

on credit counseling industry legal topics, see
www.Venable.com/ccds/publications

Jeffrey S. Tenenbaum, Esq. Jonathan L. Pompan, Esq.
jstenenbaum@Venable.com jlpompan@Venable.com

(202) 344-8138 (202) 344-4383

www.Venable.com
www.Venable.com/ccds/publications



