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Background

Small Business Size Protest
– Feb 2007 – DHS awarded Master IDIQ FirstSource Contract to 

11 small businesses
– June 2008 – Citizenship & Immigration Service issued multiple 

delivery order (MDO) task order (TO)
– GTSI employee, on behalf of MultimaxArray, emailed DHS & all 

FirstSource contractors declining to bid on a different, small TO
– Sept 15, 2008 – CIS awarded $165M MDO to MultimaxArray
– Wildflower receives anonymous fax of standard Dell Teaming 

Agreement that identifies GTSI as acting as the prime 
contractor of the CIS MDO

– Wildflower files size protest alleging that MultimaxArray is 
affiliated with GTSI

– MultimaxArray declines to contest the size protest and SBA 
determines MultimaxArray ineligible for CIS MDO due to 
affiliation with GTSI

– January 2009 – Wildflower wins reprocurement of CIS MDO
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Background cont’d

GTSI vs Wildflower
– After Wildflower won the CIS MDO, GTSI filed an action against 

Wildflower in U.S. District Court (E.D. VA) claiming that Wildflower’s use 
of the GTSI/Dell Teaming Agreement in the size protest was a violation of 
a Trade Secret

– Wildflower counterclaimed that GTSI had systematically violated small 
business regulations and used MultimaxArray and EG Solutions (EGS) 
as mere “fronts” to illegally obtain FirstSource TO

– The Parties engaged in extensive discovery, whereupon GTSI’s teaming 
agreement with MultimaxArray and contracts with EGS were publicly 
disclosed, as were multiple email communications

– From these documents, it was uncovered that
• GTSI prepared their proposals using the prime’s letterhead, email 

addresses and id for FedBid & FedConnect
• GTSI employees were instructed to answer the phone as the prime’s 

employees
• GTSI performed virtually 100% of the Task Orders
• GTSI prepared invoices using the prime’s letterhead
• GTSI kept up to 99.5% of the contract price paid by DHS

– GTSI and Wildflower settled their litigation in Feb 2010 on the eve of trial
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GTSI Suspension

October 1, 2010, SBA suspended GTSI based on 
evidence that it violated small business set-aside 
regulations

Suspension based upon information and 
documentation demonstrating that GTSI’s
arrangements with small business prime 
contractors, including an ANC:
– Placed GTSI in control of the prime contract
– Provided little to no involvement for the small 

business in the performance of the contract

6

GTSI Compliance Agreement

Entered into on October 19, 2010 between SBA and GTSI
Terms

– In effect for up to 3 years
– GTSI does not admit to wrongdoing or breaking the law
– SBA reserves the right to extend the scope of the case if it comes across 

any additional revealing facts 
– GTSI barred from participating in small business contracts as a 

subcontror or mentor
– GTSI’s President & CEO and its VP/GC resigned
– SBA suspended 3 other executives:  1) vice president of civilian sales 

and general manager; 2) senior sales manager; and 3) program manager
– GTSI must name an ethics officer and adopt a code of ethics 
– SBA and GTSI will agree on an independent company monitor who will 

ensure GTSI’s compliance with acquisition rules and the agreement
• Monitor will have full access to inspect GTSI on an ongoing basis 

and report to SBA without interference from GTSI
• GTSI does not have the right to see the monitor’s monthly reports 

before they go to SBA
• GTSI required to give the monitor management-style office space 

and it must pay, among other things, all monitor fees, retainers and 
other reimbursements, including any legal fees

The investigation regarding potential criminal action and/or debarment 
continues
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EGS & MultimaxArray Suspended

On Nov 18, 2010, SBA suspended EGS and 
MultimaxArray

These two companies are two of the 11 DHS small 
business FirstSource prime contractors

SBA determined that as prime contractors, they 
allowed a subcontractor (GTSI) to perform “most if not 
all the work on the contract”

The suspension of EGS and MultimaxArray continues 
and the Government’s investigation continues
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Recent Small Business Legislation

The Small Business Jobs and Credit Act of 2010 (H.R. 
5297)

Effective September 27, 2010

Key Provisions
– Small Business Certification Integrity

• Imposes a strict liability standard on 
contractors that misrepresent their size status

• Contractors that violate these size standards 
are presumed to be liable for the amount 
which the government expends on a contract 
intended for small businesses
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Recent Small Business Legislation 
cont’d

Annual Size Certification
– The law now requires all small business to 

recertify their size status annually on ORCA
– Previously contractors only had to recertify their 

size status prior to the fifth contract year on long-
term contracts

Payment of Subcontractors
– The new law imposes new past performance 

and potential non-responsibility consequences 
on prime contractors that fail to pay their 
subcontractors in a timely manner

10

Recent Small Business Legislation 
cont’d

Subcontracting Plan Integrity
– The new law requires large businesses to make, as 

part of their small business subcontracting plans, 
an affirmative representation that they will make a 
“good faith effort” to meet the subcontracting 
intentions stated in their bid or proposal

– Large contactors will also be required to explain in 
writing why they failed to comply with their 
proposed subcontracting plan

Small business requirements under multiple IDIQ 
contracts will be enforced for each task/delivery order
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Recent Small Business Legislation 
cont’d

Small Business Contracting Parity
– The new law restores parity between the HUBZone

contracting program and the 8(a) and service-
disabled veteran-owned programs

– This also includes the expanded use of 
mentor/protégé program to HUBZone and service-
disabled veteran small businesses
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Recent Small Business Legislation 
cont’d

Other possible changes to the Small Business 
Programs

Changes to the Alaskan Native Corporation 
(“ANC”) program
– Place ANCs on an equal footing with other 

small disadvantaged businesses
– Eliminate ANCs ability to receive sole-source 

contracts for unlimited value
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Practice Points 

SBA may be expanding its enforcement actions in 
a way not before seen, as a result, contractors 
should ensure that:
– All statements, representations and certifications are 

accurate and verifiable
– Teaming agreements, subcontracts, subcontracting 

plans, mentor/protégé relationships and other 
arrangements are fully compliant in language and in 
practice

– Maintain accurate records of the allocation of work 
between parties

– Utilize accurate records to ensure that the small 
business retains at least the required share of the work

– Keep apprised of new and pending legislation that will 
result in changes to the SBA’s regulations and make any 
changes necessary to ensure continued compliance
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Questions/Discussion?
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Lars Anderson's practice focuses on government contracting. 

In 39 years in the field, he has handled virtually every issue that arises in contracting 
and doing business with the federal government. Clients rely on him for: 

 assistance during the competitive bid process  

 defense or prosecution of bid protests  

 help in complying with regulations and laws during contract performance  

 resolution of disputes and claims during contract performance  

 resolution of claims as a result of contract termination 

His experience includes resolving disagreements over highly technical specifications -
- including changed conditions, delays or disruption in construction, manufacture or 
maintenance of weapons systems and equipment, and allegations regarding violations 
of procurement integrity laws. 

His experience encompasses, among other areas: 
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 electronics - OMB A-76 competitions  

 Travel - information technology  

 Small Business 8(a) programs 

He also assists contractors in performing risk analysis and developing proposals. 

Mr. Anderson's familiarity with the government's internal procedures and regulatory 
requirements provides invaluable insight for contractor clients, and often facilitates 
amicable resolutions to contract disputes. 

 

SIGNIFICANT MATTERS 
Mr. Anderson has prosecuted and defended bid protests before government agencies, 
the U.S. Court of Federal Claims, the General Accountability Office and in federal 
district courts.  

 Through bid protests at GAO in a case involving a lost DOD contract in excess of 
$100 million, Mr. Anderson won back a five-year contract for the incumbent.  

 He has successfully prosecuted and defended Small Business size protests, 
including one that netted his client a $170-million IT contract.  

 Mr. Anderson prosecuted an administrative patent infringement claim against the 
Navy that led to a favorable settlement for the patent owner as well as substantial 
royalties.  

Mr. Anderson has defended allegations of fraudulent conduct and misrepresentation 
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of facts and defective pricing in investigations by inspector generals and Defense 
Contract Audit Agency auditors.  

He has also prosecuted claims for improper termination of contracts for default and 
claims for equitable adjustments before contract appeals boards and in government-
sponsored alternative dispute resolution proceedings.  

Representative clients: 
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 ship operators - aircraft and ship maintenance/repair  
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Mr. Elling brings a broad-based, strategic perspective to government contracts 
matters. He advises clients on the impact legal issues will have upon planned and 
ongoing programs, and helps them identify and implement efficient and cost-effective 
solutions.  
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As an Army judge advocate prior to joining Venable, he was responsible for litigating 
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Sensitive Security Information, or in harnessing all the benefits of the SAFETY Act. In 
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Security Desk Book. 
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Suspension and Debarment

GTSI’s Suspension Shows That Contractors Should Ensure
Accurate Representations Concerning Small Business Matters

BY LARS E. ANDERSON, TERRY L. ELLING, MICHAEL

W. ROBINSON, AND DISMAS LOCARIA

O n October 1, 2010, the Small Business Administra-
tion suspended GTSI Corp. (GTSI) based upon ad-
equate evidence demonstrating that it violated

small business set-aside regulations to win and perform

federal contracts. While the SBA has always had the au-
thority to suspend and debar contractors for violating
its rules, enforcement action of this type has occurred
infrequently and, typically, has not been imposed
against a contractor of GTSI’s size. The SBA’s action
against GTSI likely signals a new and broader focus to
increase enforcement of its rules and regulations, and
comes on the heels of heightened public and Congres-
sional scrutiny of large business participation in small
business contracting, particularly where large busi-
nesses are ‘‘teamed’’ with Alaska Native Corporations
(ANCs).

Background. According to the Government Executive,
the evidence that led to the SBA’s suspension of GTSI
stems from a 2008 successful protest of a $165-million
delivery order under the Department of Homeland Se-
curity’s (DHS) FirstSource information technology con-
tract awarded to a joint venture company, MultimaxAr-
ray. The FirstSource procurement was a 100 percent
small business set-aside reserved for eligible small busi-
nesses that had been awarded indefinite delivery indefi-
nite quantity (IDIQ) contracts. Under the small business
rules, MultimaxArray (or any successful small business
awardee) was required to perform the vital functions as
the prime contractor, and also perform at least 51 per-
cent of the services required under the delivery order.
GTSI was allegedly to serve as a subcontractor to Mul-
timaxArray for the delivery order.

Following the award of the delivery order to Multi-
maxArray, Wildflower International, Ltd. (Wildflower),
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a woman-owned small business represented by Venable
LLP, protested the award, alleging, among other things,
that MultimaxArray was simply a front company for
GTSI, which would actually perform the majority of the
work and function as the de facto prime contractor. The
protest included documentation illustrating GTSI’s role.
In response to an SBA request for information, Multi-
maxArray chose not to contest the protest, so the SBA
ruled that MultimaxArray was ineligible for that $165-
million delivery order.

Wildflower then won that large delivery order on a
recompete and GTSI initiated litigation against it in fed-
eral court, contending that the information used to ex-
pose GTSI in the SBA protest was improperly obtained
by Wildflower. Wildflower filed a counterclaim, assert-
ing that GTSI was improperly participating in the First-
Source Program through the use of small business
fronts that had been awarded IDIQ contracts in the pro-
gram.

That litigation was settled on the eve of trial, but not
before GTSI executives had testified about GTSI’s ac-
tivities in the program and information and documents
had become public concerning GTSI’s use of two small
businesses, one an ANC, EG Solutions, and Multimax
Array, to obtain contracts set aside for small busi-
nesses. According to the SBA suspension letter: ‘‘There
is evidence that GTSI’s prime contractors had little to
no involvement in the performance of the contracts in
direct contravention of applicable laws and regulations
regarding the award of small business contracts.’’ The
suspension letter further noted that: ‘‘The evidence
shows that GTSI was an active participant in a scheme
that resulted in contracts set-aside for small businesses
being awarded to ineligible contractors. . .GTSI was re-
sponsible for receiving and reviewing, on behalf of
[two] prime contractors, quotes and contracting oppor-
tunities. . .by having email forwarded from the prime
contractor directly to GTSI employees’’ and ‘‘GTSI was
also responsible for preparing and in some instances
sending responses to contracting officers regarding
contract opportunities on behalf of the prime contrac-
tors.’’

The SBA decision to suspend GTSI is remarkable be-
cause the government rarely moves directly to suspend
or debar an entire company as large as GTSI, which
earned more than $540 million in prime contract
awards in Fiscal 2009, according to Government Execu-
tive’s annual top 200 contractor rankings. This case has
drawn wide publicity and has been compared to the En-
vironmental Protection Agency’s 2008 debarment of
IBM.

On October 19, 2010, GTSI and the SBA executed an
‘‘Administrative Agreement’’ which provides that, in ex-
change for the SBA lifting the suspension, GTSI agreed
to major changes in its senior management and busi-
ness practices. GTSI’s president and CEO, and its se-
nior vice president and general counsel, resigned, and
the vice president of civilian sales and general manager,
the senior sales manager, and the program manager
have been suspended for up to three years. Under the
agreement, GTSI may not do any business with a small
business prime contractor under any contract or task
order directly or indirectly intended to benefit any type
of small business concern. GTSI is likewise prohibited
from participating in a mentor/protégé relationship or
joint venture with a small business.

Under the agreement, GTSI is required to retain an
independent monitor approved by the SBA who will
oversee GTSI’s conduct for up to three years and report
directly to the SBA. GTSI is required to hire an ethics
officer and to adopt, implement, and to maintain a self-
governance ethics program that covers all employees
and is acceptable to the SBA. GTSI is required to fully
cooperate with an ongoing investigation by the SBA’s
Office of Inspector General and is required to make its
current and/or former executives, employees and con-
sultants available to testify on behalf of the government
in any criminal or civil proceeding arising out of the
continuing investigation.

The SBA’s Enforcement Tools.
The GTSI case demonstrates the most recent and

most significant example of the SBA taking action
against a large contractor that misrepresented its sub-
contractor arrangement with a small business. In par-
ticular, the agreement by which GTSI had its suspen-
sion lifted illustrates the potential scope of SBA over-
sight for contractors that run afoul of the small business
regulations, and the corrective action that may be nec-
essary to address SBA concerns.

The SBA, as with all federal agencies, has criminal,
civil, and administrative enforcement mechanisms at its
disposal to address incorrect statements and misrepre-
sentations made during the award process and during
contract performance.

While these penalties and actions are significant and
can lead to criminal penalties for offending individuals,
administrative action (e.g., suspension or debarment
actions) can be the most significant and damaging from
a company’s perspective. Suspension and debarment
actions, albeit not meant for punishment, but rather, for
ensuring the government contracts with ‘‘presently re-
sponsible’’ entities, excludes companies from entering
into new contracts or new participation in federal loans,
grants, or other federal financial assistance programs
when an entity’s responsibility (i.e., its integrity and
ethical standards) is at issue. These actions normally do
not affect existing contracts or current loan or grant
participation. However, they will bar the issuance of
new task or delivery orders against IDIQ contracts,
General Services Administration Schedule contractors,
or the like, and generally bar an agency from exercis-
ing a contract’s option. They also prevent the award of
any subcontracts requiring government approval.

Suspensions are normally used where there is ad-
equate evidence to believe that a cause for debarment
exists, but the criminal or investigative proceeding is
not final, and there is an immediate need for the gov-
ernment to protect the public interest. Suspension lasts
during the pendency of such proceeding, but generally,
does not exceed 12 months. Debarments are based
upon a final adjudication, such as a conviction or settle-
ment, and are for a fixed period of time, typically no
more than three years. In some cases, agencies will en-
ter into an ‘‘Administrative Agreement’’ with a contrac-
tor that has been suspended and/or is proposed for de-
barment. Under such agreements, the agency agrees to
refrain from suspending or debarring the contractor in
exchange for the contractor taking specified corrective
actions (such as removing officers and employees re-
sponsible for committing or failing to prevent improper
conduct, implementing a new compliance program, and
accepting an independent auditor or compliance moni-
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tor). In the case of GTSI, the ‘‘Administrative Agree-
ment’’ resulted in lifting the suspension. However, the
SBA investigation continues and could result in further
enforcement actions, including criminal prosecutions
and/or debarment of the company.

Notably, suspensions and debarments by a single fed-
eral agency have governmentwide effect, both in the
procurement (i.e., contract) realm, as well as in the non-
procurement (i.e., grants, loan assistance, and other
federal and federally-funded programs and benefits)
realm. Thus, a suspension or debarment by the SBA
bars a large systems integrator from competing for and
winning contracts from agencies such as the Depart-
ment of Defense or the DHS.

Additional Legislative Scrutiny. In addition to the vari-
ous mechanisms currently available to federal agencies,
Congress continues to examine and pass new legisla-
tion to improve the operation of these small business
programs and prevent their misuse. Recently, on Sep-
tember 27, 2010, President Obama signed into law the
Small Business Jobs and Credit Act of 2010 (H.R. 5297),
a ‘‘small business stimulus’’ bill intended to create jobs
by providing a variety of financial assistance to small
businesses, but also including a number of significant
and wide-reaching provisions that will impact all gov-
ernment contractors. That legislation contained provi-
sions directed at preserving ‘‘small business size and
status integrity’’ and setting forth potentially significant
penalties for companies that improperly submit bids set
aside for small businesses, or improperly certify their
size status to obtain a contract. Some of the more sig-
nificant provisions of the act include:

s a presumption that any business that incorrectly
represents its size status has done so intentionally, and
that the presumptive damages incurred by the govern-
ment equal all amounts paid under the contract;

s a requirement that small businesses re-certify
there size and status annually; and

s a requirement that a new governmentwide policy
on prosecution of small business size and status fraud
be promulgated and publicized for all federal agencies.

In addition, on October 6, 2010, Sen. Claire McCaskill
(D-Mo.) sent a letter to the SBA’s Inspector General re-
questing a complete investigation of the ‘‘multiple in-
stances of potential waste, fraud and abuse’’ referenced
in recent Washington Post articles. The next day, Sen.
McCaskill announced that, when Congress returns
from recess, she plans to introduce legislation that
would place ANCs on an equal footing with other small
disadvantaged businesses operating in the SBA’s 8(a)
Business Development Program. In particular, this leg-
islation would eliminate the ability of ANCs to receive
sole-source contracts of unlimited value, whereas 8(a)
firms’ noncompetitive contracts are capped at $3.5 mil-
lion, or $5.5 million for manufacturing.

Practitioner’s Tips. Although the SBA’s authority to
suspend or debar contractors is nothing new, the SBA’s
most recent action and increased Congressional inter-
est signal a renewed focus and determination for the
SBA to expand its enforcement actions in a way not
seen before. As a result, contractors, large and small,
should be mindful of the SBA rules and regulations and
their compliance mechanisms.

Contractors should have their company’s code of
business ethics reviewed to ensure that it is current,
complete, and being enforced. At least annually, con-

tractors should conduct an internal audit of its business
practices, procedures, policies, and internal controls for
compliance with its code of business ethics and the spe-
cial requirements of government contracting, including
monitoring and auditing to detect criminal conduct and
other conduct violating federal law or regulations, and
a periodic assessment of the risk of criminal conduct.

Contractors, both large and small, should take steps
to educate appropriate officers and employees regard-
ing the special requirements and restrictions associated
with the various government programs intended, di-
rectly or indirectly, to benefit small businesses. Both
small businesses acting as prime contractors, and large
businesses acting as subcontractors or mentors to those
small businesses, need to be fully knowledgeable re-
garding the current restrictions and obligations on both
parties under such small business preference programs.
Care needs to be taken by both parties to ensure that
the actual relationship between the large and small
businesses does not violate the applicable law and regu-
lations for such contracts. Since such requirements are
often dependent upon the specific nature of a particular
contract, the division of work and responsibility be-
tween the large and small business should be reviewed
for each individual contract and type of relationship.

Contractors should ensure that:
s All statements, representations and certifications

are accurate, complete, and verifiable. These include,
for example: applications and annual certifications
made by small businesses; small businesses’ subcon-
tracting plans submitted by large business prime con-
tractors; and, online as well as solicitation-specific rep-
resentations and certifications made by all government
contractors (particularly representations concerning
average annual revenue and numbers of employees).

s Teaming agreements, subcontracts, mentor/
protégé relationships, and other arrangements between
small and large businesses are fully compliant, both in
language and practice, with the SBA’s rules and regula-
tions. Agreements should specify the particular roles of
each party and address specific responsibilities of each
with respect to contract bidding, performance, billing,
revenue split and managerial responsibilities.

s The large business does not have de facto control
of contract performance where it is a subcontractor to,
or teamed with, a small business in order to be eligible
for a particular government contract or subcontract.
The involvement and participation of a large business
under such arrangements should be fully disclosed to
the government in order to avoid any misunderstanding
or appearance of impropriety as to the identity and re-
lationship of the parties in dealing with the government.

s They maintain accurate records of the allocation
of work between companies, use a record keeping sys-
tem that has the capability to maintain such records,
and utilize this information to ensure that the small
business retains at least the required share of the con-
tract work and revenue. For example, under most ser-
vice contracts, the small business must incur more than
half of the direct labor charges under a contract that is
awarded based on a set-aside or preference for small
businesses. It is critical that the parties be able to dem-
onstrate that the small business has, in fact, performed
the required share of the work.

s They keep apprised of new and pending legisla-
tion that will result in changes in the SBA’s regulations.
All existing contracts, subcontracts, and compliance
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programs are reviewed and revised, as appropriate, to
ensure they are consistent with the new statutes and
regulations.

s Allegations or evidence of potential violations are
promptly addressed.

In the event a contractor is concerned over its com-
pliance with the SBA regulations, it may wish to consult

with experienced government contracts legal counsel to
determine whether there is, in fact, a violation and how
best to notify the government of such non-compliance
with the aim of avoiding or mitigating the myriad of
criminal, civil, and administrative actions that could en-
sue.
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President Signs Small Business Legislation Impacting All Government 
Contractors

On September 27, 2010, President Obama signed into law the Small Business Jobs and Credit Act of 2010 
(H.R. 5297), a “small business stimulus” bill intended to create jobs by providing a variety of financial 
assistance to small businesses.  The law also contains a number of significant and wide-reaching provisions 
that will impact all government contractors.  

On balance, these new provisions seek to preserve contracting opportunities for small businesses.  However, 
contractors need to be aware of several new enforcement mechanisms that could result in significant 
monetary penalties, negative past performance information, and even suspension and debarment.  

Key contracting provisions include:

Small Business Certification Integrity.  Perhaps the most significant enforcement provision of the new law 
is the imposition of what is effectively a strict liability standard for size misrepresentations.  The law creates a 
“presumption of loss” to the United States in an amount expended on a small business set-aside contract 
whenever a contractor that is other than small “willfully sought and received the award by misrepresentation.” 
Section 1341.  In other words, contractors that misrepresent their size status are presumed to be liable for the 
amount which the government expends on a contract intended for small businesses.  

Notably, the law also creates a far-reaching, automatic presumption of misrepresentation when a small 
business set-aside contract is awarded to a company that is not small.  For example, submitting a proposal 
intended for small businesses or registering in a federal database for purposes of obtaining a contract 
intended for small businesses shall be “deemed affirmative, willful, and intentional certifications of small 
business size and status.” Section 1341.  Thus, a contractor that believes in good faith that his company is 
small (based on his understanding of the affiliation rules and the calculation of annual receipts during the 
relevant period) will be “deemed” to have affirmatively, willfully, and intentionally misrepresented the 
company’s size status if the company is not actually small.  

Although the law indicates that such conduct may not be deemed willful for “unintentional errors, technical 
malfunctions, and other similar situations,” these terms are not defined and appear to be narrow exceptions.  
The clear purpose of the law is to impose automatic and strict penalties on contractors that mistakenly certify 
their size status as small.  The consequences of such a mistake can be enormous, in terms of both monetary 
damages and the reputation of the concern.  There may also be serious False Claims Act implications based 
on the statutory presumption of willful and intentional misrepresentation.

Annual Size Certification.  The law now requires all small businesses to recertify their size status on an 
annual basis through the Online Representations and Certifications Application. See Section 1342.  Under 
existing law, small business contractors only had to recertify their size status prior to the fifth contract year on 
long-term contracts, and every year thereafter.  The annual recertification requirement is notable not only 
because it adds additional burden to small businesses, but each recertification now exposes contractors to a 
potential “deemed” willful misrepresentation, and the resulting significant penalties, if the contractor is not 
actually small.  

Although size certifications and the importance of making accurate representations to the government are not 
new, the statutory presumption of intentional misrepresentation effectively eliminates (or significantly curtails) 
the potential defenses for mistaken certifications.  When considered in light of the often complex affiliation 
and size determination rules that contractors have to navigate, the new certification requirement further 
exposes contractors to additional risk and potential liability on an annual basis.

Payment of Subcontractors.  The new law imposes new past performance and potential non-responsibility 
consequences on prime contractors that fail to pay their subcontractors in a timely manner.  For those 
contracts in which the prime contractor is required to have a small business subcontracting plan, the new law 
would require the prime to notify the agency when either (a) they pay a “reduced price to a subcontractor” for 
work completed, or (b) a payment to a subcontractor is more than 90 days past due.  See Section 1334. 

Significantly, the law provides that the contracting officer “shall consider the unjustified failure by a prime 
contractor to make a full or timely payment to a subcontractor in evaluating the performance of the prime 
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contractor.” Id.   Moreover, a prime contractor with a “history of unjustified, untimely payments” to 
subcontractors will be included in the Federal Awardee Performance and Integrity Information System.  Id.  

Although the new rule should make delinquent prime contractors more accountable, it may also provide 
subcontractors considerable leverage in prime-sub disputes.  Past performance records are taking on an 
increasingly important role in the award of government contracts.  Because the word “unjustified” is not 
defined and is inherently subjective, prime contractors may think twice before withholding payment to 
subcontractors, even during good-faith performance disputes.  

Subcontracting Plan Integrity.  Small businesses have increasingly voiced frustration that prime contractors 
have no obligation or incentive to follow their proposed small business subcontracting plans.  Under the new 
law, offerors will be required to make, as part of their small business subcontracting plans, an affirmative 
representation that they will make a “good faith effort” to acquire the goods and services “from the small 
business concerns used in preparing and submitting to the contracting agency the bid or proposal, in the 
same amount and quality used in preparing and submitting the bid or proposal.” Section 1322.  Contractors 
will also have to explain in writing to the contracting officer why they failed to comply with their proposed 
subcontracting plan. 

Small Business Contracting Parity.  The new law restores “parity” between the HUBZone contracting 
program and the 8(a) and service-disabled veteran-owned programs.  The existing HUBZone statute provided 
that agencies “shall” set contracting opportunities aside for HUBZone businesses when there is a reasonable 
expectation that two or more offerors will compete, and the agency will receive fair market prices.  In contrast, 
the corresponding statutes for 8(a), service-disabled veteran-owned concerns, and women-owned concerns 
provided only that agencies “may” set aside such opportunities.

The new law eliminates the statutory preference for HUBZone concerns by changing the “shall” to “may.” 
Several recent decisions from the Court of Federal Claims and GAO had sustained protests when the agency 
did not set such contracting opportunities aside for HUBZone concerns.  See, e.g., Rice Servs., Inc., B-
403746, Sept. 16, 2010 and DGR Associates, Inc. v. United States, No. 10-396C, 2010 WL 3211156 (Fed. Cl. 
Aug. 13, 2010).  Because agencies are no longer required to set aside contracts for HUBZone concerns 
before considering set-asides for 8(a), service-disabled veteran-owned, or women-owned concerns, there is 
legitimate concern among HUBZone contractors that they will lose a significant number of contracting 
opportunities going forward.  

Expanding the Mentor-Protégé Program.  As part of the attempt to restore “parity” among the various small 
business contracting programs, the new law also provides for the establishment of a mentor-protégé program 
for small business concerns owned and controlled by service-disabled veterans, small business concerns 
owned and controlled by women, and HUBZone small business concerns, and will be modeled after the 
existing mentor-protégé program for 8(a) concerns.  See Section 1345.  

Contract Bundling Accountability.  In an effort to preserve small business contracting opportunities, the 
new law seeks to reduce contract bundling by lowering the bundling threshold from $10 million to only $2 
million.  If an agency wants to bundle contract requirements that exceed $2 million, the agency must:

●     conduct market research;

●      identify any “alternative contracting approaches that would involve a lesser degree of consolidation of 
contract requirements;”

●     issue a written determination that bundling is “necessary and justified;” 

●     identify any “negative impact” on small business concerns; and

●     certify that “steps will be taken to include small business concerns” in the agency’s acquisition strategy.

Section 1313.  The law expressly states that contract “savings” is not a valid justification for bundling contract 
requirements, unless the expected savings are “substantial.” Instead, the law permits agencies to consider 
such factors as contract quality, acquisition life cycle, and terms and conditions as potential benefits of 
bundling.

Importantly, agencies are now required, when deciding whether to consolidate existing contract requirements, 
to make such decisions “with a view to providing small business concerns with appropriate opportunities to 
participate as prime contractors and subcontractors in the procurements of the Federal agency.” Section 
1313.  Agencies must also publish on their website a “list and rationale for any bundled contract for which the 
Federal agency solicited bids or that was awarded by the Federal agency.”  Section 1312(a).  These new 
provisions should significantly improve the transparency of agency bundling decisions and provide affected 
small businesses with an opportunity to hold agencies accountable. 
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