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Robert J. Bolger, Jr., Esq.

Bob Bolger is a partner with the law firm Ve
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Stephanie Blackman, Esq.

Stephanie Blackman serves as Gene
Vice President of Business Affairs
Blackman has been with Guthy|Renk
oversees all aspects of the Compan

advertising, marketing and b S
- She has substantial ex
. lrespo’nsey arketing

agreeme

regulatory c
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Edward R. Glynn, Jr., Esq.

Edward Glynn practices in the area
trade regulation. He served 14
Commission (FTC), rising from Trial
Director. During that period, he let
significant investiga ions under
represented the F xtensiv
- States Distri
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His extensive exp
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Guthy | Renker
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License of Product

@ IP Rights
n Patents -
- Copyrights
n Trademarks

>

.

4 -
- @ Improvements ar
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-

a3 Produ
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- Anclillary formulas
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Grant of Rights

Exclusive or Nonexclusive

-
-

-

Channels of Distribution
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Right to Use Inventor’s
Name and Likeness

T
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-
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/ \ Right of First Refusal
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Territory

Country specific
or worldwide

Country specific
commencement dates

and minimums

Options or right of
first refusal for
> new territories
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Compensation Terms and Term Periods

v
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Licensor Approval Rights

ccosnan e
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Licensor Responsibilities

» . - -
AppREarances miniemercials, S
oI eEr adVeriseneni

ziplel Taplelpe)V/ el apis

\' AddionalNEES/EXPENSES
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Licensee Responsibilities

@ Infomercial Production

-

@ Testing and Rollout
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@ Fulfillment : - -
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Ownership of Intellectual Property

@ Ownership of advertisement and marketing
materials

@ Post term rights and IP transfers upon
termination

a Indemnification -

@ Third-party rights -
n lalent, music, etc.

v

@ Rights to improvements

. >
@ Rights to customer li:
» v
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Intellectual Property Protection
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Restrictive Covenants
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Insurance

Product
Liability

Commercial
General
Liability

Media/
Advertising
Liability
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Indemnification

@ Breach of representations and warra
Q IPlnfrlngement g

@ Product liab thy i
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Audit Rights
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Sublicense Rights

@ Partial v. Complete Sublicense
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In-House Counsel Checklist for Direct
Response Marketing Campaign

Review and licensing of product

Patents, trademarks and other mtellectlg
property rights e
Engaging a production company ’ :
Script development and review
Identifying and securing talent
Substantiation of produc
@ Regulatory compliance -~

al a
ALl
~—

@ Releases for testimoni: -
@ Engaging a manuf \'\

@ Testing of ca e

@ Rollout © .

n Media
ﬂ We
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Direct Response Marketing

—=
Stop the Provide Provide a
Channel- B  Credibility to s Sense of

'/ Lo
- -
- -
- -
- -
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Surfer ~ the Product Excitement
and a Desire
to Buy
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Spokesperson v. Endorser/Testimonial

CELEBRITY

A celebrity becomes an endorser or
testimonialist (the two are treated
identically by the Federal Trade
Commission) when statements by the
celebrity (or demonstrations or
depictions of the celebrity) make a

| claim ‘that consumers are likely to
believe reflects the opinions, beliefs,
findings, or experiences of a Party
other than the sponsoring advertiser,
even if the views expressed by that
party are identical to those of the
sponsoring advertiser.”
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Key Differentiators

@ Endorsements involve statements b
celebrity describing their persone | -
experience with the product or their
personal views of the produc

- ,,.
= dh \/

Q Endorsements are gover|

. /
» ‘Guides on Endo mern >

- Testimonial /J"\\'
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Celebrity Endorsement Factors

@ Must reflect the honest opinions, findi
and beliefs or experience of the endorse

=

@ Cannot convey any repre . =
would be deceptive if me :
/advertlse’r. = o

- 4 -

Q The}dver Se
~ celebrity. /\\

on not
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The Celebrity as Expert

a If the celebrity is also an “expert” (e.g., pro
golfer discussing golf equipment, professional

chef discussing kitchen equipment), the 4 .;
celebrlty must in fact have analyzed the product ,,,L
using his/her expertise and have the opinions/ L'f

judgments about the product that are
expressed. ) ,14

-4

w

@ This cannot be a “they pay me and | §ay
they want” experience. If the celebrity
represents that he/she uses the produc

must be the case. - g /

o -

FTC Does Not

@ If the celebrity claims that t| Require Disclosure

IS superior to other prod That Celebrity
: Was Compensated
have a basis for the

\'/ For Appearance
/ >
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Endorser Liability

@ In the aftermath of the Garvey case, the Ninth
Circuit expressed doubts that the
Endorsement Guides applied to endorsers —
as opposed to just marketers.
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Spokesperson Liability

@ The standard of liability is found in FTC
Steven Patrick Garvey, 383 F.3'd 891 (9t (
2004). For the FTCto hold a =\-\”?

—
[ —
\

liable they must show that: —— /
. . ot g . \4,- T L 1 L
n The participant was “recklessly indifferent to the truth .
- - i — -

- ofhis statements"or r/ -
2 [~ | ) ) '
n “ ..was aware that frau cl\wa\i;uejn y probable and .
g . FlA~Al A~ LA
intentionally avoided the truth.
- > ~
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Good Faith Belief

@ In the Garvey case, the spokesperson had tried
the product and Iost weight as had his wife, an

» > .

@ The court found that “Garvey ha
anecdotal evidence of the eff;
"Enforma System and ha

» purported to preser

- claims.”
-
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@ |In most cas
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Final Thoughts on Celebrity Endorsem

@ Celebrity statements about his/her experience
with the product in an advertisement must be
true. We do not live in aworld where diction i
allowed. .

o
- -
-

@ If the celebrity is acting as an expeﬂ
must have a basis for the opinions the

discuss. . 5 s
” v \
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Q CelebrltleS‘ser\_/lng as r\ / g
~ conduct some inves oJ(z!
~ claims being made .l../ p

truthful and s /\‘, \,
n This can be less than t narketer, but the celebr
- must have a * good 'EJYHBGJH and not be “reckl
indifferent” to the truth.
\, ~
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