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Outline 

• Regulatory History 

• Nine “Issues” 

• “Small” Servicer Exemption 
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Regulatory History 

 Mortgage Servicing Proposal 
– The CFPB issued two separate companion 

proposals, one amending Regulation Z (TILA) 
and one, Regulation X (RESPA). 

– Implements servicing protection amendments 
contained in Dodd-Frank Act sections 1418, 
1420, 1463 and 1464. 

–  Addresses both disclosure requirements and 
procedures. 

–  Comment period closed October 9, 2012. 
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Regulatory History 
 Issued at Atlanta “field hearing” on January 17 

 Effective Date: January 10, 2014 

 Available here: 
http://www.consumerfinance.gov/regulations/201
3-real-estate-settlement-procedures-act-
regulation-x-and-truth-in-lending-act-regulation-z-
mortgage-servicing-final-rules/ 

 78 Fed. Reg. 10,695 (Feb. 14, 2013) (Reg X)  

 78 Fed. Reg. 10,901 (Feb. 14, 2013) (Reg Z) 
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Issues 

 Periodic Billing Statements 

 Interest Rate Adjustment Notices for ARMs  

 Prompt Crediting and Payoff Statements 

 Force-Placed Insurance 

 Error Resolution and Information Requests 

 General Servicing Policies, Procedures and 
Requirements 

 Early Intervention with Delinquent Borrowers 

 Continuity of Contact with Delinquent 
Borrowers 

 Loss Mitigation Procedures 
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Small Servicers 
 A servicer is a small servicer if it either: 

– Services 5,000 or fewer mortgage loans, for 
all of which the servicer (or affiliate) is the 
creditor or assignee; or 

– Is a Housing Finance Agency. 
 Evaluation of number of loans serviced based on 

number of loans serviced by the servicer and any 
affiliates as of January 1. Servicer has until the 
later of the next January 1 or six months to 
comply.  
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Periodic Billing Statements 

 Section 1026.41 of Regulation Z 

 Implements the Dodd-Frank Act mandate that 
servicers of closed-end residential mortgage 
loans send a periodic statement for each billing 
cycle. 

 Applies to servicers (which may include creditors 
or assignees that own servicing rights). 

 Applies to loans secured by a dwelling (mortgage 
loan). 
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Periodic Billing Statements 

 Exemptions: 
– Reverse mortgage loans 
– Timeshare loans 
– Coupon book exception 

• Contains certain information specified in 
the rule and certain other information is 
made available to the consumer 

– Small servicers exception 
 Sample forms provided  

– H-30(A) 
– H-30(B) – With delinquency box 
– H-30(C) – Payment option 
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Periodic Billing Statements 

 Timing: 
– Deliver or place in the mail within a reasonably 

prompt time after the payment due date or the 
end of any courtesy period provided for the 
previous billing cycle. 

 Form: 
– Clear and conspicuous, in a form the 

consumer may keep. 
– Electronic is permitted. 

© 2013 Venable LLP 

 



10 

Periodic Billing Statements 

 Content: 
– Amount Due 

• Payment due date 
• Amount and date of any late payment 
• Amount due (more prominent) 

– Explanation of Amount Due 
• Breakdown of principal and interest and 

escrow 
• Total sum of fees 
• Any payments past due 
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Periodic Billing Statements 

 Content: 
– Past Payment Breakdown 

• Total of all payments received since last 
statement 

• Total of all payments received that year 
– Transaction Activity 
– Partial Payment Information 
– Contact information 

• 1-800 Number and email 
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Periodic Billing Statements 

 Content: 
– Account Information 

• Outstanding principal balance 
• Current interest rate in effect 
• Date after which interest rate will change 
• Existence of any prepayment fee 
• Websites for counseling agencies 
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Periodic Billing Statements 

 Content: 
– Delinquency Information 

• Date on which delinquent 
• Notification of possible risks 
• Account history for shorter of six months or 

last time current 
• Notice of loss mitigation program 
• Notice of foreclosure filing 
• Total payments needed to be current 
• Reference to homeownership counselors 
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Periodic Billing Statements 

Coupon Exemption 

Periodic statement requirements do not apply to 
fixed rate loans if the servicer provides: 

– A coupon book containing “Amount Due” on 
each coupon page; 

– A coupon book containing “Account 
Information,” “Contact Information” and how to 
access information via telephone or Internet 
for the other periodic statement information; 
and 

– Delinquency Information in writing when more 
than 45 days delinquent 
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Interest Rate Adjustments 
 Section 1026.20(c) sets forth disclosure 

requirements for rate adjustments with a 
corresponding payment change 
– Model Form H-4(D)(1); Sample Form H-4(D)(2) 

 Section 1026.20(d) discloses initial rate 
adjustment 
– Model Form H-4(D)(3); Sample Form H-4(D)(3) 

 No longer requires an annual notice 
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Interest Rate Adjustments 
 Section 1026.20(c) of Regulation Z 

 Applies to creditors, assignees and servicers. 

 Applies to: 
A closed-end ARM secured by the consumer’s 
principal dwelling in which the annual percentage 
rate may increase after consummation. Does not 
apply to loan modifications. 

 Does apply to ARM/Fixed conversions. 
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Interest Rate Adjustments 
 Section 1026.20(c) of Regulation Z 

 Does not apply to: 
– ARMs with terms of one year or less; or 
– The first interest rate adjustment to an ARM if the 

first payment at the adjusted level is due within 210 
days after consummation and the new interest rate 
disclosed at consummation pursuant to 
§1026.20(d) was not an estimate.  

– Shared equity 
– Graduated payment loans 
– Preferred rate loans 
– Renewable balloon payment loans 

 NO Small Servicer exemption 
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Interest Rate Adjustments 
Timing: At least 60, but no more than 120, days before 
the first payment at the adjusted level is due.  

– At least 25, but no more than 120, days before the first 
payment at the adjusted level is due for ARMs with 
uniformly scheduled interest rate adjustments occurring 
every 60 days or more frequently and for ARMs 
originated prior to January 10, 2015, in which the loan 
contract requires the adjusted interest rate and payment 
to be calculated based on the index figure available as of 
a date that is less than 45 days prior to the adjustment 
date.  

– As soon as practicable, but not less than 25 days before 
the first payment at the adjusted level is due, for the first 
adjustment to an ARM if it occurs within 60 days of 
consummation and the new interest rate disclosed at 
consummation pursuant to §1026.20(d) was an estimate. 
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Interest Rate Adjustments 
Content 
 Seven Elements 

1. Statement Providing: 
a. Explanation of time period for the interest 

rate and when it will change 
b. Effective date of the interest rate 

adjustment and when future changes will 
occur 

c. Any other changes to the loan terms (i.e., 
interest only) 
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Interest Rate Adjustments 
Content 
 Seven Elements 

2. A table containing: 
a. Explaining time period for the interest rate 

and when it will change 
b. Effective date of the interest rate 

adjustment and when future changes will 
occur 

c. Any other changes to the loan terms (i.e., 
interest only) 
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Interest Rate Adjustments 
Content 
 Seven Elements 

3. An explanation of how the interest rate is 
determined; 

4. Any limits on the interest rate or payment 
increases at each interest rate;  

5. An explanation of how the new payment is 
determined; 

6. If applicable a statement regarding interest 
only or negative amortization; 

7. The circumstances under which a 
prepayment fee may be imposed. 
 
 
 

  

 

© 2013 Venable LLP 

 



25 
© 2013 Venable LLP 



26 
© 2013 Venable LLP 



27 

Interest Rate Adjustments 
 Section 1026.20(d) of Regulation Z 

 Applies to an adjustable rate mortgage or “ARM,” 
which is a closed-end consumer credit 
transaction secured by the consumer’s principal 
dwelling in which the annual percentage rate may 
increase after consummation.  

 Applies to creditors, assignees and servicers. 
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Interest Rate Adjustments 
 Section 1026.20(d) of Regulation Z 

 Does not apply to: 
– ARMs with terms of one year or less; or 
– The first interest rate adjustment to an ARM if the 

first payment at the adjusted level is due within 210 
days after consummation and the new interest rate 
disclosed at consummation pursuant to 
§1026.20(d) was not an estimate.  

– Shared equity 
– Graduated payment loans 
– Preferred rate loans 
– Renewable balloon payment loans 

 NO Small Servicer exemption 
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Interest Rate Adjustments 
 Timing 

– Provide at least 120, but no more than 240 days 
before the first payment at the adjusted level is 
due. 

– If the first payment at the adjusted level is due 
within the first 210 days after consummation, 
provide the disclosures at consummation. 
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Interest Rate Adjustments 
Content 
 Eleven Elements 

1. Date of the Disclosure 
2. Statement Providing: 

a. Explaining time period for the interest rate 
and when it will change 

b. Effective date of the interest rate 
adjustment and when future changes will 
occur 

c. Any other changes to the loan terms (i.e., 
interest only) 

 
 
 
 

  

 

© 2013 Venable LLP 

 



31 

Interest Rate Adjustments 
Content 
 Eleven Elements 

3. A table containing: 
a. Current and new interest rates 
b. Current and new payments, date new 

payment is due 
c. Allocation to principal for interest only or 

negative amortization 
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Interest Rate Adjustments 
Content 
 Eleven Elements 

4. An explanation of how the current interest 
rate is determined 

5. Any limits on the interest rate or payment 
increases 

6. An explanation of how the new payment is 
determined 

7. If applicable, a statement that the new 
payment will not be applied to principal 
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Interest Rate Adjustments 
Content 
 Eleven Elements 

8. The circumstances under which a 
prepayment fee may be imposed 

9. Telephone number to contact if cannot 
make payments 

10.Alternatives to paying at new rate 
11.Website for counseling alternatives 
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Prompt Crediting 
 Section 1026.36 or Regulation Z 

 Applies to loans secured by the consumer’s 
principal dwelling. 

 NO small servicer exemption. 

 Prompt payment crediting of payments and payoff 
payments. 
– Servicers must promptly credit payments from 

borrowers, generally on the day of receipt. 
– Payment equals an amount sufficient for 

principal, interest and escrow (even if it 
doesn’t cover late fees). 

– May hold partial payments in suspense. 
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Prompt Crediting 
 If holding partial payments in suspense 

– Disclose the total amount held in suspense in 
periodic statement (if required); and 

– On accumulation of sufficient funds for a 
periodic payment, apply the funds. 

 If the servicer specifies payment requirements in 
writing and accepts a non-conforming payment, it 
must apply the payment within five days of 
receipt. 

 No pyramiding of late fees. 
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Payoff Statements 

 Section 1026.36(c) of Regulation Z 

 Applies to loans secured by a consumer dwelling. 

 Applies to creditors, assignees and servicers (as 
applicable). 

 NO small servicer exemption. 

 Requires that payoff statements provide an 
accurate statement of the total outstanding 
balance required to pay the obligation in full as of 
a specified date. 

 Timing: Within a reasonable time but not more 
than seven business days. 
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Regulation X  

 Creates Three Distinct Subparts 
– Subpart A: General (1024.1 – 1024.5) 
– Subpart B: Mortgage Settlement and Escrow 

Accounts (1024.6 – 1024.20) 
– Subpart C: Mortgage Servicing (1024.21 – end) 

 Force Place Insurance 

 Error Resolution and Information Requests 

 Policies 

 Early Intervention 

 Continuity of Contact 

 Loss Mitigation 
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Force-Placed Insurance 
 Section 1024.37 

 Force-placed insurance means: 
Hazard insurance obtained by a servicer on 
behalf of the owners or assignee of a mortgage 
loan that insures the property securing the loan 

Does not include: 
–Hazard insurance required by the Flood 
Disaster Protection Act of 1973 
–Hazard insurance obtained by a borrower but 
renewed by the borrower’s servicer per an 
escrow agreement 
–Hazard insurance obtained by a borrower but 
renewed by the borrower’s servicer at its 
discretion with borrower permission 
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Force-Placed Insurance 
 

 Basis for Charging Borrower: Servicers would 
not be permitted to charge a borrower for force-
placed insurance coverage unless the servicer 
has a reasonable basis to believe the borrower 
has failed to maintain hazard insurance and has 
provided required notices. 
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Force-Placed Insurance 
Two Notices Required.  Before assessing a fee, a 
servicer must: 

 Initial Notice.  At least 45 days before assessing the 
fee, deliver or place in the mail, a written initial notice; 

 Reminder Notice.  At least 15 days before assessing 
the fee (and at least 30 days from delivering initial 
notice), deliver or place in the mail, a reminder notice; 
and 

 No Evidence.  By the end of 15 days from delivering 
the reminder notice, have not received evidence 
demonstrating the borrower has compliant hazard 
insurance in place.  
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Force-Placed Insurance 
 Contents of Initial Notice 

– Date of notice 
– Servicer name and mailing address 
– Borrower’s name and mailing address 
– Request for evidence of hazard insurance 
– Warning that hazard insurance is expiring or 

has expired 
– Statement that hazard insurance is required 

and that servicer has purchased or will 
purchase the insurance at borrower’s expense 

© 2013 Venable LLP 

 



44 

Force-Placed Insurance 
 Contents of Initial Notice 

– Request that the borrower promptly provide 
servicer with evidence 

– Description of evidence needed and how 
borrower may provide (and if it must be in 
writing) 

– A statement that the insurance the servicer 
obtains: 

• May cost significantly more than borrower 
purchased 

• Not provide as much coverage as borrower 
purchased 

– Servicer telephone number 
– Statement advising borrower to review 

additional information provided 
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Force-Placed Insurance 
 Utilize Forms 

– Form MS-3A 
– Certain statements must be in bold 

• Request that borrower provide evidence of 
insurance 

• Statement that servicer has purchased or 
may purchase insurance at borrower’s cost 

• Insurance may cost more than and not 
provide as much coverage as borrower 
purchased 
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Force-Placed Insurance 
 Reminder Notice – No Evidence of Insurance 

– Date of the notice 
– Statement that the notice is the second and final 

notice 
– Reiteration of information on Initial Notice 
– Cost of the force-placed insurance, stated as an 

annual premium or a reasonable estimate 

 Reminder Notice – Not Continuous 
– Date of the notice 
– Reiteration of information on the Initial Notice 

except relating to requesting evidence of insurance 
or warning of force placement 

– Statement that servicer has received evidence 
– Request missing information 
– Warning borrower charged for gap in coverage 
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Force-Placed Insurance 
 Utilize Forms 

– Form MS-3B (No evidence) 
– Form MS-3C (Not continuous) 
– Certain statements must be in bold 

• Statement that notice is second and final 
notice 

• Cost of the force-placed insurance stated 
as an annual premium or an estimate 
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Force-Placed Insurance 
 Renewing or Replacing Force-Placed 

Insurance 
– Before a servicer assesses on a borrower a 

premium charge or fee related to renewing or 
replacing existing force-placed insurance, the 
servicer must: 

• At least 45 days prior to assessing the fee, 
deliver or place in the mail a renewal 
notice; and 

• Not have received as of 45 days from 
providing the renewal notice, evidence of 
borrower hazard insurance.  
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Force-Placed Insurance 
 Renewing or Replacing Force-Placed 

Insurance 
– Notwithstanding the notice requirement, if not 

prohibited by state law, if a servicer has 
renewed or replaced existing force-placed 
insurance and receives evidence that 
borrower lacked insurance coverage for some 
period of time following expiration, servicer 
may assess a premium charge or fee relating 
to the renewal or replacement. 
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Force-Placed Insurance 
 Renewing or Replacing Force-Placed 

Insurance 

 Content of Notice 
– Date of the notice 
– Servicer’s name and mailing address 
– Borrower’s name and mailing address 
– Request for borrower to update hazard 

insurance information 
– Statement that servicer previously purchased 

insurance on the property and assessed fees 
to borrower 
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Force-Placed Insurance 
 Content of Notice 

– Statement that: 
• The insurance purchased by the servicer 

has expired or is expiring; and 
• Because hazard insurance is required, the 

servicer intends on renewing it. 
– A statement that: 

• Servicer-purchased insurance may cost 
significantly more; 

• Such insurance may not provide as much 
coverage; and 

• The cost of the insurance as an annual 
premium or an estimate. 
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Force-Placed Insurance 
 Content of Notice 

– Statement that if the borrower purchases 
hazard insurance he should provide the 
evidence to the servicer promptly; 

– A description of the requested insurance 
evidence and how to provide it;  

– Servicer’s telephone number; and 
– A statement to review additional information if 

applicable. 
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Force-Placed Insurance 
 Utilize Forms 

– Form MS-3D for renewal notice 
 Frequency 

– Servicer must provide renewal notice before 
each anniversary of the insurance 

 Cancelation.  Within 15 days of receiving 
evidence of hazard insurance, the servicer must: 
– Cancel the force-placed insurance purchased; 

and 
– Refund all force-placed insurance premium 

charges and related fees.  
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Error Resolution 
 Section 1024.35 

 Applies to any written notice from the borrower 
that asserts an error and that includes the name 
of the borrower, information that enables the 
servicer to identify the borrower’s mortgage loan 
account and the error that the borrower believes 
occurred. 

 A qualified written request is covered 
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Error Resolution 
 An error refers to: 
 Failure to accept a conforming payment 
 Failure to pay taxes, insurance or other 

charges 
 Imposition of a fee without a reasonable basis 
 Failure to provide an accurate payoff balance 
 Failure to accurately describe loss mitigation 

options 
 Failure to accurately and timely transfer loan 

information to a transferee servicer 
 Making a first filing in or moving forward with 

foreclosure in conflict with Section 1024.41 
 Any other error relating to the servicing 
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Error Resolution 
 A servicer must respond to an error by: 
 Correcting the error or errors and providing 

written notification of the correction, the 
effective date of the correction and contact 
information for further assistance; or 
 Conduct a reasonable investigation and 

provide the borrower with a written notification 
that includes a statement that the servicer has 
determined that no error occurred, the 
reasons for the determination and information 
for further assistance 
 

 The servicer may request additional information, 
but not condition its investigation on receipt 
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Error Resolution 
 Generally, a servicer must comply with the 

requirement not later than seven days after 
receipt of the notice of error for payoff errors 

 Earlier of prior to the date of a foreclosure or 
within 30 days after the servicer receives notice 
of error if the error relates to foreclosure 
violations 

 30 days for all other errors 
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Information Requests 
 Section 1024.36 

 Applies to any written request for information from 
a borrower that includes the name of the 
borrower, information that enables the servicer to 
identify the borrower’s mortgage loan account 
and states the information the borrower is 
requesting 

 Payment coupons are not covered but qualified 
written requests are 
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Information Requests 
 Servicer must respond by: 
 Providing the borrower with the requested 

information and contact information for further 
assistance in writing; or 
 Conducting a reasonable search for the 

requested information and providing the 
borrower with written notification that states 
that the servicer has determined that the 
reasonable information is not available, 
provides a basis for the determination and 
provides contact information for further 
assistance 
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Information Requests 
 Timing: 
 Not later than 10 days after the servicer 

receive an information request for the identify 
of and address or other relevant contact 
information for, the owner or assignee of a 
mortgage loan; and 
 For all other requests for information, not later 

than 30 days after receipt of the request 
 

 Fees generally prohibited 
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Policies 
 Section 1024.38 

 Polices must be designed to achieve five 
objectives 
– Accessing and providing timely and accurate 

information; 
– Properly evaluating loss mitigation 

applications; 
–  Facilitating oversight of and compliance by 

service providers; 
– Facilitating transfer of information during 

servicing transfers; and 
– Informing borrowers of the written error 

resolution and information request 
procedures. 

 © 2013 Venable LLP 

 



62 

Policies 
 Record Retention 

– Maintain for one year after the date the loan is 
discharged or servicing transferred 

• Schedule of all transactions debited or 
credited, including escrow and suspense; 

• Copy of security instrument; 
• Any notes; 
• A report of the data fields relating to the 

account; and 
• Copies of any information or documents 

provided by the borrower relating to error 
resolution or loss mitigation. 
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Early Intervention 
 Section 1024.39 

 Not later than the 36th day of delinquency, a 
servicer must establish or make good faith efforts 
to establish live contact. 
– After establishing live contact, inform the 

borrower about the availability of any loss 
mitigation efforts 

 Notice to delinquent borrowers required. 
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Early Intervention 
 Timing. Provide notice not later than the 45th day 

of delinquency and not more often than once 
during 180-day period. 

 Content.  The notice must include: 
– Encouraging the borrower to contact the 

servicer 
– Telephone number and mailing address 
– Description of any available loss mitigation 

options 
– Websites for housing counselors 

 Form.  Model MS-4(A), MS4-B, MS-4(C) 
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Continuity of Contact 
 Section 1024.40 

 Policies. Maintain policies and procedures 
designed to: 
– Assign personnel to a delinquent borrower by 

the time early intervention notice is provided, 
but not later than 45th day of delinquency; 

– Make personnel available to delinquent 
borrower until the borrower makes two 
consecutive payments without incurring a late 
charge; and 

– Ensure a timely live response. 
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Continuity of Contact 
 Policies.  Maintain policies and procedures to 

ensure assigned servicer personnel: 
– Provide borrower with accurate information 

about loss mitigation options, actions and 
status; and 

– Retrieve records and information related to 
payment history and loss mitigation or how to 
submit notice of error. 
 
 

 

© 2013 Venable LLP 

 



67 

Loss Mitigation 
 Section 1024.41 

 Does not impose a duty on a servicer to provide a 
borrower with any specific loss mitigation option 

 “Complete loss mitigation application” 
– A servicer has received all information that the 

servicer requires to evaluate application for 
the loss mitigation options available 

 

© 2013 Venable LLP 

 



68 

Loss Mitigation 
 Review of Loss Mitigation Application 

 If received 45 days or more prior to foreclosure 
action: 
– Review for completeness; and 
– Notify within five days (excluding holidays, 

Saturdays and Sundays), whether complete. 
– If incomplete identified information needed to 

complete by earliest of: 
• 120th day of delinquency; 
• 90 days before foreclosure sale; or  
• 38 days before foreclosure sale. 
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Loss Mitigation 
 Complete Loss Mitigation Application 

– If received within 37 days of foreclosure 
– Within 30 days of receipt: 

• Evaluate for loss mitigation options; and 
• Provide notice of which options available. 

 Incomplete Loss Mitigation Application 
– May evaluate and offer loss mitigation options 

based on incomplete information. 
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Loss Mitigation 
 Denial.  Servicer’s notice must state: 

– Specific reasons for each trial or permanent 
option; and 

– That the borrower may appeal (if available) 
and deadline and details for making the 
appeal. 
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Loss Mitigation 
 Borrower Response.  If the servicer receives a 

complete loss mitigation application, it may 
require a response: 
– Not earlier than 14 days after the offer if the 

application is received 90 or more days before 
the foreclosure sale 

– Not earlier than 7 days after the offer if the 
application is received less than 90 but not 
more than 37 days before the foreclosure sale 

– Failure to response may be considered a 
rejection 

– Timeframes may not apply during an appeal 
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Loss Mitigation 
 “Dual Tracking” Prohibited. 

– A servicer may not make the first notice or filing 
required by applicable law for a judicial or non-
judicial foreclosure process unless the borrower’s 
mortgage loan obligation is more than 120 days 
delinquent (“pre foreclosure review period”) 

– If application for loss mitigation is received during 
the pre foreclosure review period, the servicer may 
not make first filing unless: 

• The borrower has not appealed a loss mitigation 
decision; 

• The borrower rejects the loss mitigation plans 
offered; or 

• The borrower failed to perform under a loss 
mitigation plan. 
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Loss Mitigation 
 “Dual Tracking” Prohibited. 

– If a borrower submits an application after the 
servicer has made the first notice or filing, but more 
than 37 days before a foreclosure sale, a servicer 
may not move forward unless: 

• The borrower has not appealed a loss mitigation 
decision; 

• The borrower rejects the loss mitigation plans 
offered; or 

• The borrower failed to perform under a loss 
mitigation plan 
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Loss Mitigation 
 Appeal Process 

– If a servicer receives a complete loss mitigation 
application 90 days or more before a foreclosure sale or 
during the pre foreclosure review period, the servicer 
must permit a borrower to appeal the determination to 
deny the application within 14 days of the offer 

– The appeal must be done by different personnel from the 
persons who reviewed the application 

– Servicers have 30 days to review appeals 
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Loss Mitigation 
 Small Servicers 

– A small servicer may not make the first notice of 
filing required by applicable law for any judicial or 
non-judicial foreclosure process unless a 
borrower’s mortgage loan obligation is more than 
120 days delinquent. 

– A small servicer may not make the first notice of 
filing required by applicable law for any judicial or 
non-judicial foreclosure sale and may not move for 
foreclosure judgment or order of sale, or concoct a 
foreclosure sale, if a borrower is performing 
pursuant to the terms of an agreement on a loss 
mitigation option. 
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Questions? 

Suzanne Fay Garwood 

SFGarwood@Venable.com 

202.344.8046 

mailto:SFGarwood@Venable.com
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