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Agenda

 State Regulation of Fundraising

– Charitable Organization

– Professional Fundraiser / Solicitor / Fundraising
Consultant

– Commercial Co-Ventures

 Tax Considerations - UBIT Issues

 Sales of Merchandise

 Fundraising Events

 Raffles / Sweepstakes

 Gift Acknowledgment

 Donor Intent Issues

 Gift Acceptance Policies
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State Regulation of

Fundraising
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State Regulation of Fundraising
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A. Charity / nonprofit organization

B. Professional solicitor

̶ Professional fundraiser

̶ Professional fundraising counsel / consultant

C. Commercial co-venturer
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State Regulation – Charitable Organization
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 Currently 40 states require charities to register

 Triggering definition – Generally triggered by

“solicitation” – affirmative act of asking for a gift

(“contribution”) or selling goods/services that will

benefit a charitable cause.

– Broad definitions – “by any means”

– May include grant and sponsorship solicitation

• E.g., Kentucky
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State Regulation – Charitable Organization
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 Typical exemptions

– Religious organizations

– Organizations that do not raise more than a specified
amount from the public (all states) if fundraising is
conducted by volunteers

– Organizations soliciting only within membership

– Named individual

– Sometimes educational institutions (but not always)

 Some state definitions are broader than 501(c)(3)

charities

– E.g., Arkansas Code Section 4-28-301: "Charitable
purpose" means any benevolent, educational,
philanthropic, humane, scientific, patriotic, social
welfare or advocacy, public health, environmental
conservation, civic, or eleemosynary objective
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State Regulation – Charitable Organization
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 Common requirements for charities

– Registration and renewal

• Unified Registration Statement

– Disclosures when soliciting (e.g., identification of state
office where financial reports are filed)

– Annual financial reporting requirements

– Notification of professional fundraiser, professional
fundraising consultant, or commercial co-venture
relationships
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Internet Solicitations – Charleston Principles
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 Set of voluntary principles (except in Tennessee and

Colorado) drafted by the National Association of State

Charity Officials (NASCO)

 Register when:

A. Charitable organization is domiciled in state

B. Charitable organization is not domiciled in state, but:

• Offline activities would be enough to assert
jurisdiction (e.g., send letter or make phone calls into
state)

• Solicits donations on Internet, and

– Specifically targets those within that state; OR

– Receives contributions from the state on a
repeated and ongoing basis or a substantial basis
through their website
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Charleston Principles – Example
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 Example - Help A Veteran (“HAV”) is a charity

that has been incorporated for three years in

Virginia and also operates in the District of

Columbia and Maryland. HAV wants to use a

“Donate Now” button on its website to solicit

donations. It will then add everyone who

donates to its donor list and invite those

persons to events in the District of Columbia, as

well as California and New York.
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State Regulation – Professional Solicitor /
Professional Fundraising Consultant
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 Professional Solicitor – For a fee or other

compensation, solicits on behalf of a charity, OR has

custody and control of funds.

 Professional Fundraising Counsel – Manages,

advises, plans, produces, or designs a solicitation.

Does not directly solicit or hold funds.

 About 41 states require registration and other

requirements

– Registration

– Bond

– Filing of contracts

– Disclosures
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State Regulation – Professional Solicitor /
Professional Fundraising Consultant
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 Often mandatory requirements under state law for

inclusion in contracts, such as:

– Charity right to rescind

– Gross collections delivered to charity

– Donor list is intellectual property of charity

– Listing of fee calculation

– Signature of two charity officials

 Commissions – to pay or not to pay?
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State Regulation – Commercial Co-Venture
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 Commercial Co-Venture (“CCV”) – An

arrangement between a charity and a commercial

entity under which the commercial entity advertises

in a sales or marketing campaign that the purchase

or use of its goods or services will benefit a charity

or charitable purpose

– “Every time you buy a bottle of Ethos® Water, you
contribute 5 cents to the Ethos® Water Fund, part of
the Starbucks Foundation.”
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CCV Example
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State Regulation – Commercial Co-Venture
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 Current registration states

– Alabama (bond and registration)

– California (unless certain requirements are met)

– Illinois (as a charitable trust)

– Massachusetts (bond and Form 10B)

– South Carolina (registration and Fundraising Disclosure
forms)

 Current notification states

– Arkansas (charity)

– Connecticut (charity)

– Hawaii (CCV)

– Mississippi (CCV)

– New Hampshire (charity)

– New Jersey (charity)

– Utah (charity)
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State Regulation – Commercial Co-Venture
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 Mandatory contractual provisions

– Dates of solicitation / dates of campaign

– Amount to be donated ($ or % of items)

– Geographic scope

– Schedule for donations to be transferred

– Schedule for reporting

– Charity ability to cancel
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State Regulation – Commercial Co-Venture
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 Types of required advertising disclosures

– The name of the commercial co-venturer;

– The name of the charity and contact information for the
charity;

– The percentage or dollar amount that will be donated
per consumer action;

– The purpose for which the donation will be used;

– Applicable dates of the promotion; and

– Any minimum or maximum donation amount that the
commercial co-venturer has pledged to donate
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State Regulation – Commercial Co-Venture
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 Better Business Bureau Wise Giving Alliance,

Standard 19

– Disclose at a minimum:

a) Actual or anticipated portion of the purchase price
that will benefit charity ($ or %)

b) Duration of campaign

c) Any minimum or maximum contribution amount
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State Regulation – Commercial Co-Venture
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 New York Best Practices for Transparent Cause

Marketing

1) Clearly describe the promotion

̶ Name of charity

̶ $ per purchase

̶ Caps on donations

̶ Whether consumer action is required

2) Allow consumers to easily determine donation
amounts

3) Be transparent about what is not apparent

̶ Fixed amounts

̶ Ribbons without donations
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State Regulation – Commercial Co-Venture
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 New York best practices for transparent cause

marketing (continued)

4) Ensure transparency in social media

5) Tell the public how much was raised
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Continuous, Multi-Charity CCVs
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 E.g., AmazonSmile

 Donations through use of AmazonSmile Foundation;

commercial co-venture registered between Amazon

and AmazonSmile Foundation

 Tips for participating charities

– Register if soliciting or promoting participation

– Consider UBIT (and participation agreement) if
promoting

– Provision of donor list
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Tax Considerations – UBIT
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Tax Considerations – UBIT
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 Generally, organizations will be exempt from income

received that is related to the tax-exempt mission

 BUT, subject to tax on unrelated business income

– Trade or business

– Regularly carried on

– Not substantially related to organization’s exempt
purpose
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Tax Considerations – UBIT
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 Common exceptions to UBIT

– Qualified sponsorships – “Payment…with no
arrangement or expectation that such person will
receive any substantial return benefit other than the
use or acknowledgement of the name or logo” –
Code 513(i)

– Royalty income – Passive license of intellectual
property – Code 512(b)(2)

– Sale of donated goods – Code 513(a)(1)

– Work performed by unpaid volunteers – Code
513(a)(1)
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Tax Considerations – UBIT
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 Take-away – Consider tax

consequences of charity’s activities

– Use of name and logo v. services /
active promotion
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Tax Considerations – UBIT
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 Examples of UBIT concerns

– Charity advertising

• More than acknowledgement

– Endorsements

– Exclusive provider arrangements

– Event tickets or other privileges provided by the
charity to the sponsor

– Contingency / bonus payments

– Charity sale of goods
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Sale of Merchandise
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Sale of Merchandise
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 Hypothetical – Your marketing department is

convinced that the best way to generate new

dollars for the organization is through the sale of

mugs. Your organization in general tries to avoid

any UBIT liability. How do you structure the mug

sales campaign?

The
Jocelyn/
Kristalyn

Fund
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Sale of Merchandise
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 Example – Selling mugs

– Option #1 – License to vendor

• Royalty exception to UBIT; no promotion

– Option #2 – Charity directly sells

• Is it substantially related to mission?

• Is it regularly carried on?

– Option #3 – Given as an appreciation gift

• Does it meet IRS requirements for insubstantial
value?

– 2% of donation or $104, whichever is less

– Logo item for donation of at least $52 (adjusted
for inflation) and within “low cost articles” amount
(total cost does not exceed $10.40)
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Sale of Merchandise
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 Other legal considerations

– Contracts

• Manufacturers

• Distributors

• Online distributors

• Accounting

– Sales tax

– Protection of brand

– Jeopardizing tax-exempt status
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Fundraising Events
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Fundraising Events
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 Depending on how structured, could trigger

professional fundraiser or commercial co-venture

concerns – or charity could be passive recipient

 Hypothetical – The development department at

Awesome Charity wants to participate in an

obstacle course run to raise funds for the

organization. What are the legal implications to

keep in mind?
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Fundraising Events –
Obstacle Run Example
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 Option 1 – Promoter puts on obstacle course run and charity is a

recipient of a flat corporate donation. “Come to XYZ Obstacle

Course Run. Promoter is donating $10,000 to Awesome Charity.”

– Charity is a passive recipient (should give written permission for
use of name)

 Option 2 – Promoter puts on an obstacle course run and advertises

a portion of registration fee will benefit charity. “Come to XYZ

Obstacle Course Run. 10% of your registration fee will benefit

Awesome Charity.”

– Commercial co-venture considerations

 Option 3 – Charity puts on an obstacle course run itself and hires a

promoter to assist in increasing registrations. “Come to Awesome

Charity Obstacle Course Run” (invited by person paid to manage

registrations and increase donations)

– Could trigger professional fundraiser registration



33

Fundraising Events –
Obstacle Run Example (continued)
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 Other legal considerations

– Health and safety concerns

• Waivers

• Medical

• Crisis communications

– Permits

– Insurance

– Reputational issues

– Contract

• Are contractual obligations consistent with verbal
agreement?
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Charitable Raffles /

Sweepstakes
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Charitable Raffles / Sweepstakes
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 Most states govern charitable raffles as an exception

to the prohibition on lotteries

– Qualified organizations and registration requirements
vary on a state-by-state basis

 Some states govern sweepstakes, depending on

prize value

 Federal tax issues

– May be considered UBIT – exclusion for income and
gaming events staffed by volunteers and bingo – Code
sections 513(a)(1) / 513(f)

– File Schedule G with IRS Form 990 if more than
$15,000 raised in gaming events

– Private benefit concerns
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Gift Acknowledgement
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Gift Acknowledgment
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 General rule – Charitable contributions to 501(c)(3)

organizations can be taken as deductions on donor’s

federal income taxes if (1) donative intent and (2)

exceed fair market value of benefits in return

 Requirements

– Recordkeeping – any amount

• Donor responsibility

– Substantiation – more than $250

• Donor responsibility

– Quid Pro Quo Disclosure Statement – goods or
services provided and donor contribution more than $75

• Charity responsibility

 For more information, see IRS Publication 1771
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Donor Intent Issues
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Complying With Donor Intent

 Basic idea is that donor intent forms a contract

with the organization for the acceptance of the gift

and organization must abide by the donor intent

 Common problems with donor restrictions:

– Availability of charitable deduction if restrictions are
too severe

– Accounting issues

– Impact of restriction on tax-exempt status

– Potential embarrassment associated with
restriction
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Recent Donor Intent Cases

 Princeton sued for misusing gift to prepare

graduate students for careers in foreign service

 JHU dispute over development of farm property

 Ipswitch public schools: Sale of property deviates

from terms of a 350 year-old charitable trust that

provided “for euer . . . sayd land not to bee sould

nor wasted.”

 New Jersey animal shelter case

 College of St. Benedict donor in Ponzi scheme
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Donor Intent Take-aways

 Gift agreements should be clear and specific

 Leave room for flexibility

 Consider the possibility for changed

circumstances

 Know your donors
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Gift Acceptance Policies
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Gift Acceptance Policies

 Not required (no specific rules or laws directly on

point), but definitely a best practice

 Guide the organization on soliciting, procuring,

closing, and disposing of gifted property

 Should fit current or desired practices and provide

a workable process
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Sample Structure of Gift Policy

 Statement of mission, values, guiding principles,

and organizational priorities

 Overview of different types of gifts and criteria for

acceptance and disposition

 Procedural and administrative matters
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Specific Types of Gifts
 Cash

 Securities – marketable versus non-marketable

– UBIT

– Limitations on disposition

 Real estate

– Due diligence: Phase I environmental survey;
appraisal

– Consider use of single-member LLC to accept
donation

 Tangible personal property

– Expected use

– Anticipated costs

 Intellectual Property

 Gifts of property with expected disposition within three

years © 2014 Venable LLP45
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Questions?

Caryn Pass, Esq., Venable LLP
cgpass@Venable.com

t 202.344.8039

Kristalyn J. Loson, Esq., Venable LLP
kjloson@Venable.com

t 202.344.4522

To view an index of Venable’s articles and presentations or upcoming seminars on nonprofit
legal topics, see www.Venable.com/nonprofits/publications or

www.Venable.com/nonprofits/events.

To view recordings of Venable’s nonprofit programs on our YouTube channel, see
www.youtube.com/user/VenableNonprofits.
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