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Banner Ads

 Happy 20th Birthday banner ads!

 Born Oct. 27, 1994 -- AT&T runs first banner at 
on HotWired

 Estimated click-through rate in 2000 at 9%

 In 2014, Google estimates .09% click rate

© 2014 Venable LLP



4
© 2014 Venable LLP



5
© 2014 Venable LLP



6
© 2014 Venable LLP



7
© 2014 Venable LLP



8
© 2014 Venable LLP



9
© 2014 Venable LLP



10
© 2014 Venable LLP



11

Isn’t This Protected Speech?
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Why Do We Need to Be Told It Is 
Advertising?
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FTC Deception Policy Statement

© 2014 Venable LLP



18
© 2014 Venable LLP



19
© 2014 Venable LLP



20
© 2014 Venable LLP



21

Testimonials & Endorsements 
Endorsements• Must be Truthful

• Marketers Cannot Say Through An 
Endorsement What Marketer Could Not Sa  
Directly

• Must Show Typical Expected Results OR 
Disclose What is Typical

• Burden Falls on Marketers to Make Sure 
Endorsement is OK

• Anytime it is not Obvious an Endorser is 
Being Paid, Must be Disclosed
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Is Some Native Advertising Just 
Product Placement?
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How Do We Disclose - - What Are the 
Right Words?
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How to Disclose: Where? How?
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Distinguishing Sponsored Search Hits 
from Natural Search Hits

 Disclose “Advertisement”

 Luminosity or contrasting background or borders

 Popping on different devices and different lighting 
conditions

 Text cue in prominent font directly above or to the 
left of an ad
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FTC Dot.Com Guidance

 Disclose the fact of sponsorship within the 
content or near to it

 Discourage scrolling

 Discourage hyperlinks for simple disclosure like 
sponsorship unless industry adopts a symbol that 
is recognized by consumers

 Disclosure must be clear and conspicuous on all 
devices and platforms
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Content Widgets – Same Rules for  
Disclosures?
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What Else Do You Need to Know?
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2014 Top Developments

 Substantiation – how will the FTC’s new standards hold up 
in court – Basic Research, Pom Wonderful – and in the face 
of continued dissent from some Commissioners (Wright, 
Ohlhausen)

 Disclosures – Has the FTC finally declared war on hard to 
read disclosures? Warning letters, numerous automobile 
dealer cases

 Redress – Is it becoming “normal” How much is the FTC 
willing to leave companies/individuals with?
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2014 Top Developments

 Chokepoint – how far will the FTC go in holding third parties liable 
for advertiser’s actions – can they be liable for ordinary course 
activities or must they have been actively complicit in the fraud –
another area where the Commission is divided

 ROSCA – have continuity programs become persona non grata?

 FTC and CFPB – As the CFPB begins to expand its orbit of 
operations (e.g. recent Sprint case) will the cooperative attitude 
between the two agencies begin to fray? Will companies be the 
losers in any turf battle?

 Privacy – as data breaches become almost routine, what will 
happen on the regulatory front?  Will “unfairness” have new life?
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2014 Top NAD Developments

 First Caselaw in Native Advertising (Shape 
Water, Taboola, Amex)

 Sponsored Search Results can be deceptive 
(Fareportal)

 Use of Online Reviews in Advertising Claims 
(Euro-Pro)

 Use of Seals can be deceptive (FuHu)

 Resurgence of Product Demo cases (L’Oreal, 
Dyson, etc.)
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the road ahead for 
ABC CORPORATION
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