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Welcome

This presentation is being recorded and will be available at www.Venable.com next week.

Please follow the onscreen prompts for submitting questions. Contacting us does not create an attorney-client
relationship. While Venable would like to hear from you, we cannot represent you, or receive any confidential
information from you, until we know that any proposed representation would be appropriate and acceptable,
and would not create any conflict of interest. Accordingly, do not send Venable (or any of its attorneys) any
confidential information.

This presentation is for general informational purposes only and does not represent and is not intended to
provide legal advice or opinion and should not be relied on as such. Legal advice can be provided only in
response to specific fact situations.

This presentation does not represent any undertaking to keep recipients advised as to all or any relevant legal
developments.

ATTORNEY ADVERTISING. Prior results do not guarantee a similar outcome.
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CLE Credit

This activity has been approved for Minimum Continuing Legal Education credit by the 
State Bar of California in the amount of .75 hour, of which .75 hour applies to the general 
credit requirement, and by the State Bar of New York in the amount of 1 credit hour, of 

which 1 credit hour can be applied toward the Areas of Professional Practice 
requirement. Venable certifies that this activity conforms to the standards for approved 
education activities prescribed by the rules and regulations of the State Bar of California 
and State Bar of New York, which govern minimum continuing legal education. Venable 

is a State Bar of California and State Bar of New York approved MCLE provider.

A code will be distributed through the Q&A chat section at the end of the 
program, and a CLE submission form will be sent to participants next week 

via email.
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▪ Federal Response to COVID-19 (Update on Stimulus and More)

▪ Federal and State Regulatory Agency Policy and Rulemaking Update

▪ Mitigation Measures for Lending, Mortgage, Debt Collection

▪ COVID-19 Implications for State Supervision and Examinations, and Licensing

▪ Enforcement Priorities During the COVID-19 Pandemic

▪ Federal and State Regulatory Guidance on Working Remotely for Consumer Financial 
Services Providers

▪ FinTech and RegTech Opportunities and Challenges

▪ Quick Hits on Electronic Signatures and Steps to Take to Minimize New Compliance 
Risks

▪ Venable COVID-19 Resources

Today’s Discussion
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Federal Response to COVID-19 (Update on Stimulus and More)

Massive “Rescue” Package
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Federal and State Regulatory Agency Policy and Rulemaking Update
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▪ Treasury “Financial Services” Identifies 
Essential Critical Infrastructure 
Workforce.

▪ Federal Regulators providing banks tools 
to assist households, businesses and the 
economy more broadly.

– Enhanced credit resources - The 
agencies are taking actions to 
facilitate the flow of credit to 
households and businesses, 
including changes to regulatory and 
monetary policy.

– Regulatory relief - The agencies are 
providing regulatory relief to 
support banks’ efforts to provide 
financial services to those impacted 
by the crisis.

Regulators Urging Financial Services Sector to Help
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Essential Critical Infrastructure Workforce for the financial services 
sector as follows:

• Workers who are needed to process and maintain systems for 
processing financial transactions and services, such as payment, 
clearing and settlement services, wholesale funding, 
insurance services, and capital market activities;

• Workers who are needed to provide consumer access to banking 
and lending services, including ATMs, movement of currency 
(e.g., armored cash carriers); 

• Workers who are needed to support financial operations, such 
as those staffing data and security operations centers; and

▪ “key third-party providers who deliver core services.”

▪ These essential worker categories are consistent with the initial list 
of Essential Critical Infrastructure Workers developed by the 
Cybersecurity and Infrastructure Security Agency (CISA). The CISA 
list is advisory in nature and should not be considered a federal 
directive or standard in and of itself.

Treasury Memorandum re Essential Critical Infrastructure
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▪ Enhanced Credit Resources

– Use of Capital & Liquidity Buffers

– Federal Funds Rate

– Discount Window

– Reserve Requirements

– Intraday Credit

– Community Reinvestment Act

▪ Regulatory Relief

– Supervision

– Examination

– Reporting

– Alternative Service Options

Regulators Urging Banks to Help
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▪ Key Takeaways

– The ability of banks to continue serving 
the financial needs of their customers is 
critical during this crisis, not just for 
the customers, but for communities and 
the overall economy.

– The agencies expect banks to work with 
customers impacted by COVID-19 and 
to make prudent accommodations 
where possible.

– Bank actions should be taken with 
appropriate management oversight and 
consistent with safe and sound banking 
practices and applicable law, including 
consumer financial protection laws.

– Banks (and supervised nonbanks) 
should be in regular contact with their 
examiners.

Regulators Urging Banks to Help
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▪ Opportunities

– Branch closures, surge in digital banking

– Permanent changes in behavior

– More partnership opportunities

• Banks with no or limited digital strategy

• Loan programs

– ILC charters

– Small Business Lending (focus of FTC and states)

▪ Challenges

– Bank technology budgets may be strained in the near term

Fintech Opportunities & Challenges
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Mitigation Measures for Lending, Mortgage, Debt Collection

Lenders move to provide credit to households and business, and support consumers 
in need, while responding to regulatory announcements to suspend collections
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▪ Federal Agency Guidance to suspend foreclosures and evictions for at least 60 days.

– Actions by Department of Housing and Urban Development (HUD) and Federal 
Housing Finance Agency (FHFA) for government program and GSE Loans.  

– Federal programs implementing special forbearance programs for borrowers 
affected by COVID-19 crisis, with hardship forbearance up to 12 months.

▪ Other actions to mitigate foreclosures and evictions by private market and various 
regulators.  

– Private lenders and investors implementing similar measures by FHFA and HUD.

– Consumer Financial Protection Bureau (agency in charge of administering and 
enforcing federal mortgage servicing and loss mitigation rules) issued statement 
in support of foreclosure suspension and offered to work with affected borrowers 
through complaint portal.

– State and local governments instituting their own protective measures.

Mortgage – Foreclosure Relief
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▪ FHFA also announced accommodations for GSE underwriting requirements relating 
to employment verifications and appraisals.

– Ability to substitute email, paystubs, or bank records showing recent deposit for 
verbal employment verification.

– More flexible appraisal requirements to reduce need for appraisers to conduct in-
home inspections.   

▪ Federal Reserve will purchase as much as $200 billion in mortgage-backed securities 
to bolster the secondary mortgage market and provide liquidity.  

– Fed also announced the creation of the Term Asset-Backed Securities Loan 
Facility to back the flow of credit to households and businesses. 

– Facility will support the issuance of asset-backed securities backed by student 
loans, auto loans, credit card loans and Small Business Administration-
guaranteed loans, which will offer some relief to those borrowers.

Mortgage and Consumer Loan Origination
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▪ Debt Collection Rulemaking:

– NPRM re Third Party Debt Collection – Spring 2019 (Comments due September 
18, 2019)

• Status:  Processing Comments

– New: SNPRM re Time-Barred Debt – February 21, 2020

• Status:  Comment Period Extended to June 5, 2020 (previously May 2, 2020)

▪ Payday, Vehicle Title, and Certain High-Cost Installment Loans Rule 

– Status:  Overhaul Under Review

▪ Other Open Rulemakings/Pre-rulemakings: remittance rule, loan originator 
compensation, use of electronic channels of communication in the origination and 
servicing of credit card accounts, small business lending data collection, and review of 
bureau activities

▪ Congressional Review Act Considerations

Spotlight:  CFPB Rulemaking Agenda & COVID-19
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▪ Mortgage Lenders

– Online/digital lending more important than 
ever with accelerated movement to digital 
closings and electronic documentation

• Some states modifying notary 
requirements, for virtual services

– Consider legal implications of ATR, 
disclosures, rescission, etc. 

– QM safe harbors could finally be tested in 
court

▪ Mortgage Servicers

– Loss mitigation and early intervention back to 
the forefront

– Monitor changes to investor guidelines closely 
and revamp intake procedures

– Monitor state-specific changes and guidance

▪ Installment Lenders/Fintech

– Loan modifications, deferments, emergency 
relief loans, etc.  

▪ Debt Collection

– Authority to collect will vary state-by-state, 
and by asset class.  Some states suspending 
statute of limitations.  So each lender/collector 
needs to have a state-by-state strategy.

▪ CFPB’s workshop on Evolutions in Consumer Debt 
Relief / MARS Rule, MAP Rule, Telemarketing Sales 
Rule (restrictions on Debt Relief, Credit Repair and 
Advance Fee Loans), state Debt Adjusting and 
Mortgage Foreclosure Assistance Laws

Practical Tips During COVID-19 Crisis
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COVID-19 Implications for State Supervision and Examinations, and 
Licensing

CSBS and States encourage consumer support; adjust operations
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▪ Federal financial institution regulators and state 
regulators engage financial institutions to meet the 
financial needs of customers and members affected 
by the coronavirus.

▪ The agencies will provide appropriate regulatory 
assistance to affected institutions subject to their 
supervision.

▪ Institutions should work constructively with 
borrowers and other customers in affected 
communities.  

– Prudent efforts that are consistent with safe 
and sound lending practices should not be 
subject to examiner criticism.

▪ Expedite, as appropriate, any request to provide 
more convenient availability of services in affected 
communities. 

▪ Work with affected financial institutions in 
scheduling examinations or inspections to minimize 
disruption and burden.

– Joint Press Release, Fed, FDIC, CFPB, CSBS, 
NCUA, OCC (March 9, 2020) 

▪ State Agency Communication / Guidance

– Varies, suspension of branch office for 
telework, collection activity, etc.

State Agencies Respond to COVID-19
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Enforcement Priorities During the COVID-19 Pandemic

CFPB, FTC, and States remain open and active
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▪ Highlights from across the country

– FTC

• Warning Letters and new litigation only when necessary.

• FTC, FDA Warn 7 Companies about Unsupported Claims that Products Can Treat or Prevent Coronavirus. (March 9, 
2020)

• Recent settlements likely product of agreements reached 6-8 weeks ago.

– CFPB

• Oversight of vulnerable populations more likely to result in new lawsuits.

• Ongoing litigation will continue dependent on courts and opposing parties.

• Continuing investigations with no in-person contacts – e.g., data requests (CIDs).

– CA Department of Business Oversight

• Likely to continue regulating and take action if absolutely necessary.

• Announces settlement with point of sale lender Afterpay. (March 16, 2020) – Restitution, fees, and obtain a license.

• Announces settlement with point of sale lender Sezzle. (Jan. 16, 2020) – Restitution, fees, obtain a license. 

– NY 

• No new enforcement actions in March 2020.

• Accommodation to consumers / borrowers in Circular 7. (March 19, 2020)  

Financial Services Enforcement Activity 
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▪ Nominal slowdown in some areas, due to focus on 
immediate regulatory relief related to coronavirus.

– All non-critical federal agency employees are 
teleworking and all non-critical travel is 
prohibited.

– State agencies and telework depend on the 
state.

▪ Continuation of all investigations that involve data 
requests and no personal contact.

▪ Delays for all in-person interviews, investigational 
hearings, or in-person meetings.

▪ Tolling agreements to prevent statute of limitations 
issues.

▪ May still see lawsuits filed, but only for urgent 
matters.

– False statements about coronavirus or taking 
advantage of the elderly.

– Debt relief services, including mortgage and 
student loan debt relief.

– Government benefit scams.

Financial Services Enforcement Activity 
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Federal and State Regulatory Guidance on Working Remotely for 
Consumer Financial Services Providers
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▪ Best practices:

– Temporary policies, procedures, and a plan for supervision 
of employees and service providers.

– Computers and devices that leave a licensee’s authorized 
location(s) should include at-rest encryption.

– If paper records containing confidential information are 
taken off the premises of a licensee’s authorized location(s), 
procedures must be established to secure that information 
at the off-site location. 

– Connections to the licensee’s authorized location(s) or 
sensitive systems via any out-of-office device (e.g., laptop, 
desktop, phone, tablet) should be encrypted in transit by use 
of a virtual private network (VPN) or similar technology that 
requires a password or other form of authentication. 

– Limit or disable printing and communications features.

– Activity should be conducted in a private home 
environment, avoiding public areas such as coffee shops or 
libraries. 

– Monitor and audit in conjunction with IT and QA.

▪ Examples of who is impacted:

– Licensed mortgage bankers, mortgage brokers, 
mortgage servicers, mortgage loan originators 

– State chartered banks

– Regulated and industrial loan companies

– Consumer finance companies

– Delayed deposit services businesses 

– Debt collectors

– Debt adjusting/credit services

– Money services businesses

▪ State requirements vary on “licensed locations” vs. 
branch requirements (and no action relief); and 
explicit requirements.  

▪ Monitor guidance for revisions and rescission.  

Working Remotely Best Practices (and Requirements) 
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Quick Hits on Electronic Signatures and Steps to Take to Minimize New 
Compliance Risks
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Electronic Signatures in Global and National 
Commerce Act (ESIGN)

▪ An electronic signature is any “electronic sound, 
symbol, or process, attached to or logically 
associated with a contract or other record and 
executed or adopted by a person with the intent 
to sign the record.” 

▪ An electronic signature is legally enforceable as a 
signature as long as the consumer affirmatively 
consents to completing the transaction 
electronically; however, there are exceptions for 
areas such as wills, trusts, and other matters of 
family law where such electronic signatures are 
not enforceable. 

▪ ESIGN is applicable to the Uniform Commercial 
Code sections pertaining to sales and leases, and 
applies to interstate and foreign commerce.

▪ UETA applies in most intrastate situations

▪ Notary Requirements:  Some states allow remote 
notary

▪ New Compliance Risks:

– Documentation policies, procedures, and 
practices

– Monitor and audit

– Track legal and regulatory basis for 
modifications from standard practices.  

– Third-party service providers

– Fraud risk:  What are your services used for 
in the COVID-19 era?

Two FAQs
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Payments

A Critical Industry During COVID-19 Outbreak
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▪ Various existing payments technologies are supporting physical POS transactions, including 
digital wallets, contactless cards, and card-on-file mobile wallet payments. 

– Surveys showing increased U.S. consumer interest in contactless technologies.

▪ Increased reliance on e-commerce transactions.

– Surge in hiring at large online retailers to manage increase in e-commerce payments.

– In Italy, e-commerce transactions have soared by 81% since the end of February, and in 
the UK the limit on contactless payments has been increased.

– Note that e-commerce has higher rates of fraud and has been increasing.

▪ Use of prepaid cards to support businesses

– See, e.g., Kabbage launches online platform to help small businesses offer digital gift 
certificates on their own websites.

Payments: Critical Infrastructure
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▪ Federal Regulators have a long history of targeting payments companies alleged to have 
facilitated fraud by merchants. 

– Federal Trade Commission (FTC), U.S. Food and Drug Administration (FDA), and State 
Attorneys have issued warnings related to coronavirus fraud. 

– DOJ announced its first enforcement action involving coronavirus fraud, and has set up a 
webpage dedicated to coronavirus fraud. (https://www.justice.gov/coronavirus)

▪ Following 2008 financial crisis, for example, significant focus on financial services companies 
that targeted distressed consumers, in areas like loan modification, foreclosure relief, debt 
collection, credit repair, etc. 

▪ Financial services providers, including payments companies, need to be careful that they are not 
facilitating services by fraudulent merchants, particularly those targeting distressed consumers.

Payments: Beware of Fraud
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Watch for Developments
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▪ Loan Servicing: Depending on the loan type, there may be foreclosure and/or reporting 
limitations. However, there may also be a need to consider how best to manage loss 
mitigation and an increase in customer service.

▪ Credit Reporting: Be mindful of FCRA and UDAAP guidance for credit furnishing 

– Migration to telework is a challenge for dispute resolution procedures, especially given 
the rigid statutory timelines for investigation and resolution.

▪ Collection: Collectors and loan servicers face numerous other challenges in this new 
environment and need to be mindful of state law changes, mandates, guidance, etc.

▪ BSA/AML: Potential delays in reporting timelines and fraud risks related to teleworking 
and limited capabilities.

▪ Privacy and Data Security: Securing your network and data downloads (if allowable) while 
teleworking.

▪ Consumer Complaints:  Evaluate coding, and responses in light of evolving climate.

▪ M&A opportunities and due diligence.

A few items to continue to follow:
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www.Venable.com/COVIDCFS

www.Venable.com/covid-19
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▪ Cybersecurity Considerations for Telework, 
March 23

▪ Contract Performance and Frustration in 
Coronavirus's New Normal — Performing 
the Impossible and Impractical in Key 
Jurisdictions, March 24

▪ Customer Reviews: The Dos and Don’ts,
March 26

▪ Mini-CFPBs – What Increased Regulation, 
Enforcement, and Supervision by State 
Agencies Means for the Financial Services 
Industry, April 15 

▪ Financial Services Advertising 
Enforcement Update, April 23

▪ "Compliance University" Presented by 
Online Lenders Association, July 21-22

Recent and Upcoming Webinars & Events 
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Questions?
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