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Disclaimer

This presentation is not intended to be legal advice and
may not be used as legal advice. Legal advice must be
tailored to the specific circumstances of each case.

The content is not intended to be a full and exhaustive
explanation of the law in any area, nor should it be used to
replace the advice of your own legal counsel.

Any opinions expressed are the opinions of the speaker and
not Venable LLP or the Online Lenders Alliance.
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Federal Trade Commission Update

Gonlact | Slay Gonnected

Continuing to move forward with ongoing investigations and litigation; and new investigations. % FEDERAL TRADE COMMISSION

E ¥ PROTECTING AMERICA’S CONSUMERS
Chairman appears to be seeking consensus; but commissioners are objecting to staff work and et erc | Newssevents | Evrorcaeent | poucy | Tessaowce | 1w
settlement conditions. What does this mean?
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Safeguarding of consumers during the Coronavirus Pandemic. FTC Chairman Simons’ statement regarding consumer
protection

Notable recent dEVEIOpmentS' By- Lesley Fair | Mar 26, 2020 2:37PM
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* Settlement w/ rent-to-own payment plan company (financing)

Credit and Finance | Privacy and Security

i Settlement W/ Compa rison Shopping Website it's an unprecedented time. But even in the midst of monumental change. the FTC's commitment to its consumer

protection mission remains constant. Here’s a statement from Chairman Simons about the ongoing work of the
Bureau of Consumer Protection:

° Staff Report on FO rum on Sma” Business Financing Federal Trade Commission staff in the Bureau of Consumer Protection remain

hard at work protecting consumers from deceptive and unfair commercial
practices. Despite the difficult circumstances, the FTC's law enforcement,
policy, and investigative work centinues, and our dedicated professional staff

* Settlement w/ student loan debt relief companies, and credit repair company arefly ongaged in ourmisson foprotec consumare

We are working closely with federal and state law enforcers, and with other
stakeholders, including consumer advocates and the business community, and
° d H / b f' | d H d H f H | h H f H | d are devoting significant resources to tackling scammers and unfair and
FTC V' Len Ingc u 7 I e I n 20 18' FTC MSJ pen I ng as 0 Aprl 2020' LC p us I ng or trla a n deceptive business practices. We will not tolerate businesses seeking to take
H H “" h H d d f ” ) advantage of consumers’ concerns and fears regarding coronavirus disease,
teStlmony (a”eged mlsreps re no I en ees exigent circumstances, or financial distress. Information to educate consumers
about emerging cerenavirus scams, and what each of us can do, is available at
ftc.gov/coronavirus. We encourage you to share these educational materials
Y _h f k h / d 1 1 broadly to help protect those you love from scams. You can also help us by
Co OSt O Wor S op W CFPB On Cre It Reportlng reporting such scams at fic. gov/complaint. Reporting these scams to the F’TC

not only informs us, but also can help to protect your family, friends, and
community.

® FOCUS On privacy and data SECU rlty, W/rECO rd settlement n this time of national emergency with the pandemic putting enormous strain

on all sectors of commerce, we are all doing our part. We recognize enormous

challenges for consumers, as well as for businesses trying to get goods and
8 fo people across the country. Over the next few weeks, the FTC will
* Saf ds Worksh J 13 it :
a egu a r S O r S O p O n u n e remain flexible and reasonable in enforcing compliance requirements that may
hinder the provision of important goods and services to consumers. To be clear,
b hoing flavible and raaconahle | am nat euonacting that we will inlarat

*  Ongoing litigation over FTC’s enforcement authority, 7t" Circuit upends precedent and creates
split
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FTC v. Progressive Leasing

[ oo |
Rent-to-own payment plans in retail stores :
7 e
Alleged misleading marketing of payment plans, e.g., “same as cash,” or “no interest.” S
Alleged company was aware of consumer confusion with > 15k complaints in 15 month-period
$175m settlement for refunds, prohibition on misrep. the cost, terms, or nature of its plans, and o _:m_
must get consumers’ express, informed consent before charging or billing them; monitoring of third

party, such as retailers.

Screenshot from Progressive purchase process (click
image to enlarge)

Dissent - Commissioner Rebecca Kelly Slaughter contended that the proposed settlement does not
adequately remediate harm or achieve appropriate deterrence. She advocated for (i) higher § o
monetary relief, closer to the total amount Progressive charged consumers over the cash price—in
excess of $1 billion; (ii) individual liability for Progressive’s CEO because he participated directly in
the allegedly illegal practices or had authority to control them and because Progressive’s parent
company, Aaron’s, had been subject to prior FTC actions; and (iii) charging Progressive with a
violation of the Restore Online Shoppers’ Confidence Act (ROSCA). | s

|

Takeaways: FTC will look at company more than once; importance of disclosure and digital design;
responsibility for third parties, such as retailers (e.g., lead generators for financing)

Screenshot from Progressive purchase process (click
image to enlarge)
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In the Matter of LendEDU, et al.

Top 9 Companies for Student Loan Refinancing:
In-Depth Reviews

Website compares student loans and other financial products o
Alleged misleading marketing that led consumers to believe website provided il
objective product information, when in fact they provided higher rankings and ' A
ratings to companies that paid for placement.

FTC’s complaint alleged operators of LendEDU.com falsely claimed that the “
website provided “objective,” “accurate,” and “unbiased” information about v
consumer financial products, such as student loans, personal loans, and credit
cards. Specifically, LendEDU misrepresented that the information on its website
was not affected by compensation from advertisers. Also, alleged made-up

consumer reviews. earnest =
$350k settlement and prohibition on making the alleged misreps. v v
Takeaways: disclose material connection, and endorsements; disclosure and v v

placement of influence of compensation on content or other material
connections; disclose and placement of any material connection between
endorser and advertiser. 3. LendKey

LendEDU’s Allegedly Paid-For Student Refinancing Rankings
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FTC Staff Report on Small Business Financing Forum

The 12-page report provides staff perspectives on key issues discussed at the
FTC's May 2019 forum on small business financing, "Strictly Business," including
online loans and alternative financing products (Forum). “Strictly Business” Forum !

STAFF PERSPECTIVE | FEBRUARY 2020

The report includes several staff cautions to small business finance providers and
their service providers to help them avoid the types of conduct the FTC has
alleged to be unlawful.

Introduction

The report emphasizes that the FTC has broad jurisdiction over commercial
financing under the FTC Act and other laws that prohibit deceptive, unfair, and
unlawful practices by small business financing providers and their marketers,
servicers, and collectors.

d to protecting

019, the FTC

Perhaps to underscore this point, the staff repeatedly refer to small business
borrowers as "consumers" throughout the report, suggesting that they see no

ssed during the
nd from

difference in the FTC's authority over consumer protection and small business T pesn i
protection.
POl Strictly
. . . . . . @® Business:
Between the lines: Given the attention small business financing products are S— | F1C Forum on

= Small Business Financing

receiving, it would not be surprising if the FTC has open investigations involving small
business financing products..
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Questions?

Jonathan L. Pompan
Partner

202.344.4383

1 jlpompan@Venable.com

For an index of articles and presentations on related topics, see www.Venable.com/CFS/publications.
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This document is published by the law firm Venable LLP. It is not intended to provide

legal advice or opinion. Such advice may only be given when related to specific fact
situations that Venable has accepted an engagement as counsel to address.
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