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Today’s Agenda

• Background

• Penalty Offenses Concerning Endorsements

• Compliance Today – Endorsements and Testimonials

• Penalty Offenses Concerning Education

• Penalty Offenses Concerning Money Making Opportunities

Disclaimer: This presentation is intended as a summary of the issues presented and is not intended 
to provide legal advice. It is provided for the general information of the attendees. Legal counsel 
and advice should be sought for any specific questions and before taking any action in reliance on 
the information presented. 
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Background

What Is a Penalty Offense?



Summary of Recent Events

Under the Penalty Offense authority, the FTC can seek civil penalties if it proves that:

• The company had actual knowledge that the conduct was unfair or deceptive in violation of the 
FTC Act; and

• The FTC had already issued a written decision that conduct is unfair or deceptive.

Recent notices:

• October 6, 2021 – FTC sent letters to 70 for-profit colleges on earnings and success claims 

• October 13, 2021 – FTC sent letters to 700+ companies regarding endorsements, reviews, and 
testimonials

• October 26, 2021 – FTC sent letters to 1000+ companies regarding claims for money making 
opportunities 

The purpose of the notices to prove recipients had actual knowledge that certain acts or practices 
previously found by the Commission to be unfair or deceptive.
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Section 5(m)(1)(B) of the FTC Act  

If the Commission determines in a proceeding under subsection (b) that any act or practice is 
unfair or deceptive, and issues a final cease and desist order, other than a consent order, with 
respect to such act or practice, then the Commission may commence a civil action to obtain a civil 
penalty in a district court of the United States against any person, partnership, or corporation which 
engages in such act or practice:

(1) after such cease-and-desist order becomes final (whether or not such person, partnership, or 
corporation was subject to such cease-and-desist order); and

(2) with actual knowledge that such act or practice is unfair or deceptive and is unlawful under 
subsection (a)(1) of this section.

In such action, such person, partnership, or corporation shall be liable for a civil penalty of not more 
than [$43,792] for each violation.
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Section 5(m)(2) of the FTC Act

(2) If the cease-and-desist order establishing that the act or practice is unfair or deceptive was not 
issued against the defendant in a civil penalty action under paragraph (1)(B) the issues of fact in 
such action against such defendant shall be tried de novo. Upon request of any party to such an 
action against such defendant, the court shall also review the determination of law made by the 
Commission in the proceeding under subsection (b) that the act or practice which was the subject of 
such proceeding constituted an unfair or deceptive act or practice in violation of subsection (a).
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History of Penalty Offense

Added as part of Magnuson-Moss Warranty Act of 1975

• Response to criticism that FTC was toothless

• Meant to be a tool to address wide-ranging practices

1976 – FTC started sending out notices 

• Auto rental, franchises, business opportunities, door to door sales, truth in lending, energy 
savings, and others 

• Sent over 2000 notices

Stopped using in the early 80’s; more focus on hard core fraud and obtaining redress using Section 
13(b)

Used once this century—bamboo claims
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Rebirth of Penalty Offense Authority 

• Section 13(b) authority challenged   

• Chopra Levine article calls for reinvigoration and identifies targets:

◦ For profit college “fraud”

◦ False earnings claims targeting workers

◦ Online disinformation –influencers and fake reviews

◦ Deceptive data harvesting

◦ Illegal targeted marketing –FCRA 
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Procedural Issues 

• Cases referred to the Department of Justice

• Jury Trial

• 5-year statute of limitations

• Orders before enactment of 5(m)(1)(B) can be predicate for offense though

• Predicate order needs to make specific findings that the act or practice challenged is unfair or 
deceptive   

• Amount of civil penalty:

• In the case of a violation through continuing failure to comply with a rule or with subsection 
(a)(1), each day of continuance of such failure shall be treated as a separate violation, for 
purposes of subparagraphs (A) and (B). In determining the amount of such a civil penalty, the 
court shall take into account the degree of culpability, any history of prior such conduct, ability 
to pay, effect on ability to continue to do business, and such other matters as justice may 
require. 15 USC § (m)(1)(c).
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Penalty Offenses Concerning Endorsements

Fake Reviews and Misleading Endorsements



Sample Letter – Sent to 700+ National Advertisers
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Non-Compliant Practices Identified by FTC

• Falsely claiming (directly or indirectly) an endorsement by a third party, including fake reviews

• Misrepresenting that an endorser is an actual user, a current user, or a recent user

• Continuing to use an endorsement without good reason to believe that the endorser continues to 
subscribes to the views presented

• Misrepresenting that an endorsement represents the experience, views, or opinions of users or 
purported users

• Using an endorsement to make deceptive performance claims

• Failing to disclose an unexpected material connection with an endorser

• Misrepresenting that the experience of endorsers represents consumers’ typical or ordinary 
experience

• Using fake positive consumer reviews

• Using positive consumer reviews without adequately disclosing a material connection that exists
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Underlying Administrative Decisions Cited by FTC

• Cliffdale Assocs., Inc., 103 F.T.C. 110 (1984)

• Macmillan, Inc., et al., 96 FTC 208 (1980)

• Porter & Dietsch, Inc., 90 F.T.C. 770 (1977), aff’d, 605 F.2d 294 (7th Cir. 1979)

• Nat’l Dynamics Corp., 82 F.T.C. 488 (1973), modified at 85 F.T.C. 1052 (1975)

• Mytinger & Casselberry, Inc., 57 F.T.C. 717 (1960)

• Ar-Ex Cosms., Inc., 48 F.T.C. 800 (1952)

• R. J. Reynolds Tobacco Co., 46 F.T.C. 706 (1950)

• A. P. W. Paper Co., Inc., 38 F.T.C. 1 (1944)

• Wilbert W. Haase Co., Inc., 33 F.T.C. 662 (1941)
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https://www.ftc.gov/system/files/attachments/penalty-offenses-concerning-endorsements/cliffdale_assocs.pdf
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-96/ftc_volume_decision_96_july_-_december_1980pages_208-331.pdf
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-90/ftc_volume_decision_90_july_-_december_1977pages_770-892.pdf#page=1
https://www.ftc.gov/system/files/attachments/penalty-offenses-concerning-endorsements/national-dynamics.pdf
https://www.ftc.gov/system/files/attachments/penalty-offenses-concerning-endorsements/national-dynamics-modified.pdf
https://www.ftc.gov/system/files/attachments/penalty-offenses-concerning-endorsements/mytinger_-casselberry.pdf
https://www.ftc.gov/system/files/attachments/penalty-offenses-concerning-endorsements/ar-ex-cosmetics.pdf
https://www.ftc.gov/system/files/attachments/penalty-offenses-concerning-endorsements/rj-reynolds.pdf
https://www.ftc.gov/system/files/attachments/penalty-offenses-concerning-endorsements/apw-paper-co.pdf
https://www.ftc.gov/system/files/attachments/penalty-offenses-concerning-endorsements/wilbert-w-hasse-co.pdf


Compliance Today

Testimonials and User Reviews
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Example 1: Reviews You Solicit and Select to Post

Context:

• You are collecting customer reviews and feedback directly from customers.  You are monitoring 
submissions and making decisions about what gets posted to your sites or social media channel. 

Compliance Tips:

✓ The review cannot convey an express or implied representation that would be deceptive if made directly 
by the advertiser.

✓ The advertiser must possess and rely on adequate substantiation to support any claims made in the 
review that you post.

✓ The reviewer’s experience must be typical of what other customers should expect; otherwise, a disclosure 
of the typical result must accompany the post.

• “Results not typical” is not generally sufficient.

✓ Make sure the review is from an actual customer and is posted as long as the advertiser has reason to 
believe the reviewer is a bona fide user of the product.

✓ Any material connection between the advertiser and reviews must be disclosed (employees, family 
member, paid review).

✓ Be careful of cherry-picking only the good reviews!
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Example 2: Customer Review Automation

Context:

• You use a review automation platform to collect and publish customer reviews, ratings, and other 
content on your web page.  You’ve collected and posted hundreds or thousands of reviews this 
way.  Given the volume, monitoring, and reviewing each review for compliance would be 
extremely onerous, but not impossible.

Compliance Tips:

✓ Do you have the bandwidth to police these reviews?

✓ Are there crawlers or other technology that make monitoring of these reviews possible?

✓ Are you filtering out negative reviews to deceptively skew positive reviews?

✓ Do these review constitute native advertising, requiring a disclosure to prevent deception?

✓ Remember that testimonials alone are not substantiation for any product claims, even if you have 
a lot of testimonials; adequate substantiation is required, including (when warranted) competent 
and reliable scientific evidence.
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Example 3: Reviews Posted on Third-Party Retail 
Sites

Context:

• Customer post reviews to third-party retail sites (Amazon, Target, etc.) or social media channels.  
You do not solicit these reviews and have no control over what customers are posting or whether 
the review gets posted in the first place.

• You see a great review and want to repost it to your own web site.

Compliance Tips:

✓ It would be challenging to hold an advertiser responsible for reviews posted on third-party sites 
that are unsolicited by the advertiser when advertiser has no involvement in the review.

✓ Consider whether reviews posted to third-party sites may be inconsistent with the reviews you post 
to your own website.

✓ The advertiser becomes responsible for the review and its content the moment the advertiser 
reposts it.  In that case, the endorsements guides apply.

• Material connection disclosures, substantiation for any claims made in the review, typical 
result, using the review only as long as the reviewer remains a customer, etc.
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Example 4: Third-Party Review Sites

Context:

• You contract with a third-party review site to offer a seemingly objective (albeit) positive 
evaluation of your products or services, framed by numerous positive reviews and “5-star ratings.”  
In some cases, positive reviews are written or made up by company employees, friends, and family 
members.

Compliance Tips:

✓ FTC will view it as an unfair or deceptive act or practice to “stuff the ballot box” with positive 
reviews.  See FTC v. LendEDU (2020)

✓ Offering store credit or other compensation in exchange for positive reviews on Twitter, 
Instagram, Facebook, and other such site is not likely to comply unless:

• A clear disclosure explains the reviewer was contemplated from the review

• The reviewer was a bona fide user of the product or service

• Other rules for endorsements and testimonials are followed

See FTC v. Urthbox (April 2019)
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Compliance Guidance

• Have written policies and procedures covering, for example:

• How to solicit and promote user reviews 

• How you will confirm the review is a bona fide user, and how you will periodically confirm this 
status

• Determining whether a material connection disclosure is necessary

• Standardized language / placement for making material connection disclosures when necessary

• Include appropriate contractual requirements for third-party involvement in soliciting or posting 
user reviews

• Monitor third-party activities

• Terminate third-party relationships as necessary
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Penalty Offenses Concerning Education

Deceptive and Unfair Conduct in the Education Marketplace



Notice of Penalty Offenses in Education 
Marketplace
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Notice of Penalty Offenses in Education 
Marketplace

• On October 6, 2021, the FTC issued 
a Notice of Penalty Offenses 
Concerning Deceptive or Unfair 
Conduct in the Education 
Marketplace.

• The FTC put dozens of the largest 
for-profit institutions of higher 
education on notice that engaging 
in certain conduct could subject 
the institution to civil penalties.
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Administrative Decisions that Serve Basis for the 
Notice

• In the Matter of Macmillan, Inc., 96 F.T.C. 208 (1980)

• In the Matter of E. Detective Acad., Inc., 78 F.T.C. 1428 (1971)

• In the Matter of Nat'l Inst. of Prac. Nursing, 48 F.T.C. 1253 (1952)
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https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-96/ftc_volume_decision_96_july_-_december_1980pages_208-331.pdf#page=1
https://www.ftc.gov/system/files/attachments/penalty-offenses-concerning-education/eastern-detective_0.pdf
https://www.ftc.gov/system/files/attachments/penalty-offenses-concerning-education/practical-nursing_0.pdf


What Conduct Is Subject to Penalties?

It is deceptive or unfair—and thus unlawful under Section 5 of the FTCA—to misrepresent, directly or by implication: 

1. the need or demand for consumers who have graduated from, or completed courses at, a specific institution;

2. the employment prospects of an institution’s graduates, the ease with which an institution’s graduates will be 
able to obtain employment, or the opportunities for employment in any field in which a course of instruction is offered;

3. the types of jobs available to an institution’s graduates, or for which they would be qualified upon completion of an 
institution’s courses or program;

4. the number or percentage of consumers attending any course or completing any program or degree who have 
obtained employment, or the field or nature of such employment;

5. the amount of money consumers who have graduated from, or have completed courses at, an institution will or may 
earn;

6. the qualifications or requirements necessary to obtain employment in the fields for which an institution offers 
training, including whether experience or additional education is required or advantageous for employment in any 
field or for any position; and

7. an institution’s capabilities or facilities for assisting graduates or students of any course in finding 
employment, or the assistance actually provided to graduates in finding employment, including the existence of a job 
placement service. 
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Four Things Recipients of Educational Marketplace 
Notice Should Do Now

1. Review and update policies and procedures governing advertising

2. Audit ads currently in use

3. Tighten vendor management and oversight if relying on third parties to create copy and/or 
generate leads

4. Invest in data collection and analytics and let the data drive the ad copy, not the other way 
around

If you don’t have the data to back up a claim—even a claim you do not intend to make—it is deceptive. 
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Penalty Offenses Concerning Money-Making Claims

Deceptive Earnings Claims, Misrepresentations about Atypical Profits



Sample Letter Sent to Over 1,100 Businesses

• Recipients include multi-level marketers, 
“gig” employers, investment and business 
coaching, franchises, business opportunities

• Also received the Notices of Penalty Offenses 
for Endorsements and Testimonials 
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Cases Cited in the Notice

• Macmillan, Inc., et al., 96 FTC 208 (1980)

• Encyclopaedia Britannica, Inc., et al., 87 FTC 421 (1976)

• National Dynamics Corp., 82 FTC 488 (1973), as modified at 85 FTC 1052 (1975)

• Ger-Ro-Mar, Inc., 84 FTC 95 (1974), (initial order as originally paginated), as modified at 86 FTC 
841 (1975)

• Holiday Magic, 84 FTC 748 (1974), as modified at 85 FTC 90 (1975)

• Universal Credit Acceptance Corp., 82 FTC 570 (1973)

• Universal Elec. Corp., 78 FTC 265 (1971)

• Windsor Distrib. Co., 77 FTC 204 (1970)

• Waltham Watch Co., 60 FTC 1692 (1962)

• Abel Allan Goodman Trading As Weavers Guild, 52 FTC 982 (1956)

• Washington Mushroom Indus., Inc., 53 FTC 368 (1956)

• Von Schrader Mfg. Co., 33 FTC 58 (1941)

© 2021  /  Slide  29

https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-96/ftc_volume_decision_96_july_-_december_1980pages_208-331.pdf
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-87/ftc_volume_decision_87_january_-_june_1976pages_400-541.pdf#page=22
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-82/ftc_volume_decision_82_january_-_june_1973pages_488-570.pdf
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-85/ftc_volume_decision_85_january_-_june_1975pages_1021-1123.pdf#page=32
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-84/ftc_volume_decision_84_july_-_december_1974pages_95-215.pdf
https://www.ftc.gov/system/files/documents/cases/d08872gerromaraljopinion.pdf
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-86/ftc_volume_decision_86_july_-_december_1975pages_825-920.pdf#page=17
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-85/ftc_volume_decision_85_january_-_june_1975pages_1-93.pdf#page=90
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-85/ftc_volume_decision_85_january_-_june_1975pages_1-93.pdf#page=19
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-82/ftc_volume_decision_82_january_-_june_1973pages_570-698.pdf
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-78/ftc_volume_decision_78_january_-_june_1971pages_265-357.pdf
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-77/ftc_volume_decision_77_january_-_december_1970pages_196-300.pdf#page=9
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-60/ftcd-vol60january-june1962pages1692-1827.pdf
https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-52/ftcd-vol52july-june1956pages934-1044.pdf#page=49
https://www.ftc.gov/system/files/documents/commission_decision_volumes/volume-53/volume_53_july_1956_-_june_1957.pdf#page=386
https://www.ftc.gov/system/files/documents/commission_decision_volumes/volume-33/vol33.pdf#page=100


Non-Compliant Practices Identified by the FTC

• Misrepresenting the profits or earnings that may be anticipated by a 
participant in a money-making opportunity

• Misrepresenting that participants will be profitable

• Misrepresenting that a substantial number of participants have made the 
represented profits

• Misrepresenting that sales of a money-making opportunity will be made to 
only a limited number of prospective participants

• Misrepresenting that prospective participants will be screened or evaluated 
for suitability

• Misrepresenting that participants don’t need experience in order to earn 
income

• Misrepresenting that a prospective participant must act immediately to 
purchase or to be considered for a money-making opportunity

• Misrepresenting that purchasing a money-making opportunity is risk-free 
or involves little risk

• Misrepresenting the position being offered to prospective participants, such 
as by failing to disclose that it is a sales position when such is the case

• Misrepresenting the amount or type of training that will be given to 
participants
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