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Implementing the New 508 Accessibility
Standards for the Disabled
By John J. Pavlick, Jr., and Rebecca Pearson
On April 25, 2001, the FAR Council issued a final rule
 amending the Federal Acquisition Regulation (FAR) to implement section 508 of the Rehabilitation Act of 1973.
  Section 508 was amended in 1998 to require that when federal agencies develop, procure, maintain, or use electronic and information technology (EIT), the technology is accessible to individuals with disabilities unless an undue burden would be imposed on the federal agency.
  The new accessibility rules are a bold attempt by Congress to change the entire information technology community by requiring the federal government to procure only equipment that provides disabled individuals the same access to electronic information technology as nondisabled individuals.

Section 508 also directed the Architectural and Transportation Barriers Compliance Board (Access Board) to develop specific technical and functional performance criteria for information technology in order to provide adequate access to the disabled.
  In 1998, the Access Board established a special Electronic and Information Technology Access Advisory Board to study the needs of the disabled in gaining access to information technology and to formulate these standards.  These Accessibility Standards were adopted by the Access Board and published in final form on December 21, 2000.
  They are designed to allow individuals with various disabilities to locate, identify, and operate all of the control, input, and mechanical functions of the technology, and to access available information.  They also establish criteria for the EIT that allows proper interaction and interface with assistive technologies.  Assistive technologies, such as voice recognition software, allow disabled individuals to properly access EIT.

The new FAR rule, which takes effect on June 25, 2001, requires all EIT purchased by the government to meet these Accessibility Standards unless an exception applies.
  EIT is broadly defined in FAR 2.101, Definitions.  EIT includes the definition of “information technology” and “any equipment or interconnected system or subsystem of equipment that is used in the creation, conversion, or duplication of data or information.”  The term “includes but is not limited to, telecommunication products (such as telephones), information kiosks and transaction machines, worldwide websites, multimedia, and office equipment (such as copiers and fax machines).”
  Thus, the impact of the Accessibility Standards will be felt across a broad spectrum of technology purchased by the government.

Pursuant to FAR 39.203, agencies cannot meet the FAR requirement merely by purchasing compliant EIT only for their disabled employees or customers.  Rather, all EIT purchased by federal agencies must meet these standards if a compliant product is commercially available and none of the published exceptions exist.  However, for equipment to be compliant with Accessibility Standards, it need not itself contain specific assistive technology, such as screen readers, as long the EIT procured can be used by disabled individuals with the operation of the appropriate assistive technology.

While these new Accessibility Standards have not enjoyed the publicity of the Year 2000 (Y2K) issue to which they have been likened, these standards present an imposing challenge for the federal government and the information technology contractors that sell to the government.  Moreover, federal agencies have an incentive to comply with these new rules because a provision of section 508 confers a specific right on disabled government employees and citizens to sue agencies after June 21, 2001, to force compliance with the Accessibility Standards.  Unfortunately, the lack of prior publicity apparently has prevented comprehensive prior planning by the federal agencies, a problem aggravated by the short time allowed for implementation.  Furthermore, the FAR provisions provide general guidance and do not address several thorny issues raised in implementing the Accessibility Standards into the procurement system.  These circumstances may result in confusion by the federal agencies and contractors selling EIT to the government.

Access Board Implementing Regulation

The Access Board published its Accessibility Standards on December 21, 2000, implemented at 36 C.F.R. Part 1194.  These standards provide technical and functional criteria for the full range of EIT procured by the federal government.  This includes hardware, software, networks, and other technology used for communication, duplication, storage, data manipulation, control, production, and transmission of information.  These include performance and functional criteria for the following classes of technology:

•
Software applications and operating systems

•
Web-based intranet and Internet information and applications)

•
Telecommunications products

•
Video and multimedia products

•
Self-contained, closed products

•
Desktop and portable computers

Within each category there are multiple separate standards.  Some of these standards are general in nature, such as the requirement for software that color-coding shall not be used as the only means of conveying information, indicating an action, prompting a response, or distinguishing a visual element.
  Some of these are vague and susceptible to interpretation, such as the requirement for web-based applications to include frames that are “titled with text that facilitates frame identification and navigation.”
  Others impose very specific requirements.
  For example, under web-based information and applications, pages are required to be designed to avoid “causing the screen to flicker with a frequency greater than 2Hz and lower than 55Hz.”
  Depending upon its configuration and function, specific technology may be subject to more than one of these categories of standards.

In addition to publishing the actual technical standards, part 1194 also provides guidance and requirements on procuring EIT. Significantly, while many of these provisions are specifically repeated in the FAR provisions, some are not.  However, the new FAR rule clearly states that it is implementing the provisions of part 1194.  Accordingly, contracting officials must look not just to the FAR but also to part 1194 for guidance in acquiring compliant EIT. Furthermore, adapting this guidance to existing procurement procedures may raise issues, and the FAR provisions do not provide guidance on how some of these part 1194 provisions will be implemented in the current procurement system.

Perhaps the most problematic of the Accessibility Standards that is not addressed in the FAR provisions is the guidance on procuring technology where the current state of the art does not allow any product to meet all of the applicable standards.  The Access Board realized that at least for the short term, agencies may be faced with a situation where a product meets some, but not all, of the Accessibility Standards.  The Access Board admonished agencies that in determining whether a particular technology was commercially available, they could not “claim a product as a whole is not commercially available because no product in the marketplace meets all the Standards.”
, Rather, it directs that “[i]f products are commercially available that meet some but not all of the standards, the agency must procure the product that best meets the standards.”
  Applying these provisions of part 1194 to the procurement process literally, the degree of compliance could become essentially the only award criteria, without regard to the agency's functional or technical requirements or the costs of the more compliant product, provided that the costs were not so overwhelming as to constitute an undue burden.

This result is not inconsistent with the Access Board's intent to force manufacturers to meet the Accessibility Standards or risk not having their products procured by the government.  However, it may be at odds with a traditional best value procurement under the Competition in Contracting Act of 1984.

Likewise, the approach in part 1194 leaves unanswered the question of how a contracting officer determines what product best meets the standards when not all of them are met.  What if two competing products meet the same percentage of applicable standards but meet different standards? How does a contracting officer determine whether meeting one standard is more important than meeting another? Unfortunately, this is not addressed in the FAR provisions.

Another requirement found in 36 C.F.R. section 1194.41(a) may prove to be a problem in implementation.  That section requires that “[p]roduct support documentation provided to end-users shall be made available in alternate formats upon request, at no additional charge.”
  Further, end-users must have access to a description of the accessibility features of products in alternate formats or alternate methods upon request at no additional charge.
  Section 1194.4 indicates that “[a]ltemate formats usable by people with disabilities may include, but are not limited to, braille, ASCII text, large print, recorded audio, and electronic formats that comply with this part.”  “Alternate methods” are defined as “[d]ifferent means of providing information, including product documentation, to people with disabilities.  Alternate methods may include, but are not limited to, voice, fax, relay service, TTY,
 Internet posting, captioning, text-to-speech synthesis, and audio description.”

It is unclear at this time just how burdensome this requirement might be.  For example, most companies that manufacture EIT likely already have their documentation available in electronic formats that would comply with the Accessibility Standards.  However, many contractors may not have all their documentation available in other alternate formats, such as braille or recorded audio.  It may be expensive for a company to convert documentation for all its products to braille in the event that an agency may request documentation in braille.  The burden would be especially great on systems integrators, who will have to provide documentation in alternate formats for a variety of software and hardware products, as well as the operation of their systems.

The language “upon request” implies that the government would have the right to demand such documentation at any time during the performance of a contract for delivery of EIT, even if the contract did not specify which format may be requested.  To avoid confusion and reduce costs, agencies will hopefully specify in their solicitation or request for information the alternate formats that they will require for documentation.  Early definition of formats is especially important for system integrators that may have to provide these alternate versions for the operation of their systems.

An interesting requirement in the Access Board's implementing regulation is the requirement that such documentation be provided at “no additional charge.”  For commercial items, contractors will factor the costs of compliance into the cost of the product.  However, for EIT that is procured on noncommercial, flexibly priced contracts, such language raises the issue of whether the cost to convert documentation into alternate formats is unallowable, or must merely be directly charged with the cost of the product itself.  The final FAR rule does not contain this language or in any way address this provision of the Accessibility Standards.  Contractors with government contracts for noncommercial EIT may want to include a special provision or enter into an advance agreement that provides that the cost of providing documentation in alternate formats will be included in the price or cost of the final product.

Maintenance and Support Services for EIT

The FAR implementation of the Accessibility Standards does not reference maintenance or support services for EIT, although the preamble to the final FAR rule recognizes that section 508 applies to maintenance and use of EIT.  Consequently, contracting officers reading the FAR definition of EIT may not know that they also have to comply with Accessibility Standards for maintenance and support services for EIT products.
  While it is unclear how the application of the Accessibility Standards for maintenance or support services for EIT will impact contractors, the intersection of these standards with services has potentially far-reaching implications.

While section 508 clearly applies only to federal departments and agencies, the implementation of section 508 has the potential to affect the operation of contractors selling EIT or providing maintenance and support services under government contracts.  Section 1194.41 (c) requires that support services for products must accommodate the communication needs of end-users with disabilities.  Thus, a company selling products to the government will have to provide access on its website or telephone service support operations to individuals with disabilities.

The Access Board has indicated that if an EIT contract requires the contractor to provide information on its website, the portion of the website necessary to the contract would be subject to the Accessibility Standards.  The Access Board explains:

16) Does this requirement also apply to commercial or private sector Web sites? No. Section 508 does not apply to a private sector Web site unless such site is provided under contract to a covered entity.  For example, a Federal agency might contract with a consulting firm to collect and analyze some demographic data and make that information available to the public on a Web site.  In that case, the Web site or portion devoted to fulfilling the contractual obligation would be subject to Section 508.  The firm's general Web site, or the portion not devoted to the contracted study, would not be subject to Section 508.

However, the language in section 1194.41 (c) may be construed to require contractors to provide access in a broader range of situations than the Access Board concedes.  Consequently, the provisions of 36 C.ER. section 1194.41 may be used to extend the reach of these Accessibility Standards to the general operation of contractors in the performance of government contracts.  Such reach furthers the overall approach of Congress in enacting this legislation in that commercial companies that sell to the government will not likely have a separate support site for the government customers.  This will force most companies to make their general support sites accessible to the disabled.

Additionally, it is not clear what the requirement means that when federal agencies “maintain or use” EIT, employees with disabilities shall have access.
  This language could be construed to mean that when a contractor is performing a maintenance contract and must replace an EIT product in the course of maintenance, it must replace the original product with a product that complies with the Accessibility Standards.  Additionally, it is not clear whether the inclusion of maintenance means that the product must he capable of being maintained by a disabled systems administrator.

The import of the inclusion of maintenance services is further muddied by the Access Board's indication in its preamble that maintenance services are likely to be exempt under the exception for back office equipment.
  The preamble addresses the Information Technology Association of America's (ITAA's) comment “that telecommunications equipment switches, servers, and other similar `back office' equipment that are used for equipment maintenance and administration functions should be exempt from the standards.”
  ITAA provided the example of telecommunications equipment where “technicians might need to configure service databases, remove equipment panels to replace components, or run tests to verify functionality.”
  The ITAA commented that section 508 should not apply to these types of products because applying requirements to such products would have serious design and cost ramifications.
  The Board responded that it agreed with the assessment and that such EIT was exempt.
  While the focus of the comments was on hardware, the rationale can easily be extended to maintenance services.  If this exception is broadly construed, it could, as a practical matter, preclude disabled systems administrators and maintainers from being provided access.  However, a broad construction of this exception would appear to be contrary to the direction in section 508 for federal departments and agencies to provide access to disabled individuals when maintaining EIT.

Enforcement
Section 508 provides a remedy for disabled federal employees and citizens to force agencies to comply with the requirements of section 508.  It provides an administrative remedy established under the provisions of section 504 of the Rehabilitation Act, referring to the enforcement provisions of the Americans with Disabilities Act
 (ADA), as well as the ability to sue the agency in federal court.
  It provides injunctive relief and attorneys' fees if the party prevails, but does not authorize compensatory or punitive damages.
  The judicial remedy applies only to EIT procured on or after the effective day of the Access Board's implementing regulations.
  The effective date of the implementing regulations is June 21, 2001,
 although the effective date of the FAR provisions is June 25, 2001.

While the enforcement provisions apply only to technology procured after the effective date of June 21, 2001, after that date the law and the implementing regulations also appear to apply to technology developed, used, or maintained by a federal agency, regardless of when it was procured.  The effect of the requirement for agencies to grant access for use and maintenance of EIT after June 21, 2001, is not clear.  A disabled employee or member of the public who uses agency EIT may demand access to EIT for himself through administrative channels as a reasonable accommodation under the ADA.  Equal Employment Opportunity Commission (EEOC) guidance on reasonable accommodation and undue hardship already indicates that an employer must provide reasonable accommodation to enable an employee with a disability to have equal access to information communicated in the workplace to nondisabled employees under Title I of the ADA.
  It is not clear whether the EEOC will similarly enforce an employee's right of access for use of EIT when an agency's EIT is noncompliant and it has no future plans to procure EIT that is compliant with the Accessibility Standards.

FAR Provisions

The FAR provisions implement the Accessibility Standards in the acquisition of electronic and information technology in Parts 2 (Definition of EIT), 7 (Acquisition Planning), 10 (Market Research), 11 (Describing Agency Needs), 12 (Acquisition of Commercial Items), and 39 (Acquisition of Information Technology).  Agencies are directed that in acquiring EIT, they must ensure that:

•
Federal employees with disabilities have access to and use of information and data that is comparable to the access and use by federal employees who do not have disabilities, and
•
Members of the public with disabilities seeking information or services from an agency have access to and use of information and data that is comparable to the access to and use of information and data by members of the public who do not have disabilities.

Thus, the FAR regulations cover access by not only federal employees but also citizens seeking information and data provided electronically by the government.  In the latter category, the single largest category of affected technology would be the extensive websites that are maintained by all of the federal agencies.

Since section 508 standards have been incorporated into the FAR, the same enforcement mechanisms available under the FAR for procurements are available.  Thus, contractors will inevitably contribute to enforcement by protesting an agency's failure to comply with FAR requirements for procuring EIT or for the EIT being purchased to meet the applicable Accessibility Standards.

Application

The FAR provisions require procuring agencies to address the Accessibility Standards in all aspects of the procurement process, beginning with acquisition planning and including these standards in requirements planning.
  During the market research phase, agencies must specifically assess the availability of EIT that meets all or part of the applicable Accessibility Standards.
  Finally, these standards are included in the agency's requirements,
 resulting in the acquisition of supplies and services that meet the applicable standards.

While the changes to the FAR are normally applied only to solicitations issued on or after the effective date of the new provisions,
 the Apri125, 2001, final FAR rule provides specific guidance on when the Accessibility Standards must be applied, depending upon the type of contract.  For other than indefinite delivery, indefinite quantity (IDIQ) contracts, the new FAR provisions apply to contracts awarded on or after June 25, 2001.
  For IDIQ contracts, the new provisions apply to delivery orders or task orders issued on or after the effective date.  Note that the effective date of the Accessibility Standards and the statute are June 21, 2001, and agencies would be well served to adhere to the earlier date to avoid arguments that the FAR effective date is invalid.

The accompanying commentary in the Federal Register publishing the final rule clarifies that the Accessibility Standards do not apply to:

•
Taking delivery of items ordered prior to the effective date;
•
Within-scope modifications of contracts awarded before the effective date;

•
Exercise of unilateral options for contracts awarded before the effective date; or
•
Multiyear contracts awarded before the effective date.

The application to existing IDIQ contracts raises several concerns.  Since existing contracts would be affected, they may contain items that are not compliant with the standards.  The new FAR provisions specifically allow such items to remain on the contract, but require that any task or delivery order for such noncompliant items must meet an applicable exception before the order can be placed.
  Otherwise, ordering agencies must ensure compliance at the time of the order.

The final FAR accessibility rule does not address, in either in its commentary or provisions, whether a contractor will be entitled to an equitable adjustment for increased costs in the delivery of compliant EIT where the original delivery or task order contract did not require the EIT to meet Accessibility Standards.  Because the final FAR rule does not preclude an equitable adjustment or provide for an alternate remedy for the contractor, a contractor should be able to obtain an equitable adjustment under the relevant changes clause for the increased cost or time required for performance to deliver EIT that meets the Accessibility Standards when such a requirement is a change to the contract.
  The government's ability to escape the cost and schedule impact of such a change by invoking the “sovereign acts” doctrine
 is in doubt.
  The government should expect to bear the liability of a breach or change to its contract, as would a private party.

Contractors delivering commercial EIT, which includes the bulk of the affected EIT sales, may incur increased costs in providing compliant EIT.  However, as a practical matter, such contractors on an IDIQ contract will likely either not increase their prices on technology currently being offered for competition reasons or simply add a new model number for the compliant version of existing equipment at a higher price.  Similarly, contractors providing commercial services for maintenance of EIT may also experience increased costs, since the requirement to meet the standards may require additional effort to repair or maintain compliant EIT items.  Depending on the structure of the contract, this may not require any adjustment in prices.  The greater the ability to adjust for the actual costs of performing a task or delivery order, the less of a problem this will be.

Exceptions

Section 508 and the implementing regulations recognize certain exceptions to the general rule to acquire only EIT that complies with the Accessibility Standards.

•
Micropurchase threshold.  Recognizing that it would be very difficult for individuals using a government credit card to determine the compliance of a particular product with the Accessibility Standards, an exception is established for purchases under the micropurchase threshold (currently established at $2,500).
  However, the exception applies only until January 1, 2003.
  The rationale for the time limit is that by that time, EIT contractors will have
the developed their products to the point where all the products will comply.

•
For national security systems.  EIT for national security systems is exempt from the Accessibility Standards mirroring a similar exception in the Clinger-Cohen Act of 1996.
  However, this exception will not generally affect the application of these standards to technology for administrative support and general business functions.

•
Acquired by a contractor incident to a contract.  The Access Board provided the following example of equipment that is incident to a contract:

For example, a Federal agency enters into a contract to have a web site developed for the agency.  The contractor uses its own office system to develop the web site.  The web site is required to comply with this rule since the web site is the purpose of the contract, however, the contractor's office system does not have to comply with these standards, since the equipment used to produce the web site is incidental to the contract.

While this seems straightforward, the requirement to meet these standards in developing and maintaining EIT may create some contentious issues.
  Further, as discussed above, there is a requirement for contractors to provide access for disabled individuals to support and service information for EIT sold to the government.

•
In spaces frequented only by service personnel for maintenance, repair, or occasional monitoring of equipment.  This is an exception carried over from the ADA, but raises several questions in interpretation.  Equipment that has historically been included in this category, such as servers, now may be used in different roles that may not be evident when the server is purchased.  For example, servers have traditionally been located in back office spaces frequented only by service personnel.  However, servers may also be used as workstations.  Furthermore, while this exception may be interpreted as not applying to the hardware, the operating system that may be sold with the server would likely have to comply with the separate software and web requirements.  The operating system would serve as a platform for all other software on the system supported by the server and, thus, would likely have to be compliant with these standards.  The commentary to the Access Board's implementing regulation can be read to indicate that all servers may be included in this exception.
  However, this blanket approach may be subject to attack based on the configuration of the product or even its ultimate use.
•
Undue burden.  If an agency determines that there are products in the commercial marketplace that meet the standards in whole or in part, but determines that meeting the Accessibility Standards would impose an undue burden, then it would document this decision and procure noncompliant EIT.
  This exception raises numerous questions and must be considered in various stages of the procurement process.

FAR 39.202 defines undue burden as “a significant difficulty or expense.”  In determining whether “compliance with all or part of the applicable accessibility standard would be an undue burden,” FAR 39.204(e) (1) requires the agency to consider:

(i)
The difficulty or expense of compliance; and

(ii)
Agency resources available to its program or component for which the supply or service is being acquired.

The agency must consider these factors, and may consider other factors as appropriate.

The exact meaning of this term has been the subject of some debate, which resulted in several comments on the proposed rule requesting that the FAR Council elaborate on the general definition contained in the Access Board's implementing regulation.  The FAR Council declined those requests, indicating that there was sufficient developed case law from disability law and, therefore, there was no need for additional guidance.
  The Access Board, however, in its preamble, recognized that although the term “undue burden” is analogous to the term “undue hardship” in Title I of the ADA, “not all of the factors [under Title I] are directly applicable to section 508 except for the financial resources of the covered facility or entity which is necessary to a determination of ‘significant difficulty or expense.’”
  Even the cases discussing whether significant difficulty or expense creates an “undue hardship” under Title I of the ADA are not easy to apply in the context of government procurements.

The Access Board declined to add two factors specific to procurement: (a) the compatibility of an accessible product with the agency's or component's infrastructure, including security, and the difficulty of integrating the accessible product; and (b) the functionality needed from the product and the technical difficulty involved in making the product accessible.
  However, the Access Board recognized that “these may be appropriate factors for consideration by an agency in determining whether an action is an undue burden.”
  The general lack of specific guidance in the FAR may result in unequal application and may spawn disputes and protests as to how much difficulty and expense will support a finding of undue burden.

The undue burden determination, like the other exceptions, is intended to be made before contract award.  Like the others, it appears to be a threshold issue in determining whether a compliant solution will be pursued.  However, the FAR provisions do not address whether and to what extent this undue burden consideration should be factored into a best value determination.  This would arise most typically where there is no one fully compliant product but, rather, a competition among partially compliant products.  In this best value context, the selection may be based on whether one partially compliant product is too expensive when compared to other less expensive products that meet some of the standards, but not as many as the more expensive product.  Can the “undue burden” test be used in such a situation to award to other than the product that “best meets the standards,” the guidance in the Access Board's implementing regulations?

The FAR provisions are completely silent on how meeting the Accessibility Standards factors into best value determinations.  This is especially problematic where the various competing products meet some, but not all, of the applicable standards.  As discussed earlier, a reading of 36 C.F.R. § 1194.2(b) may require agency contracting personnel to determine which of competing EIT products “best meets the standards.”  Not only may this call upon the contracting personnel to make qualitative judgments between various standards, it raises the entire question whether the language in section 1194.2(b) essentially requires that the degree to which products meet the standards become the only evaluation factor.

Determining Compliance with the Accessibility Standards

The FAR provisions are written to place the burden on the contracting activities to determine whether the products they are procuring are compliant with Accessibility Standards.  With regard to IDIQ-type contracts such as the General Services Administration (GSA) Federal Supply Schedule (FSS) contracts, the contracting offices that award these contracts must indicate to requiring and ordering activities which supplies and services the contractor indicates are compliant with the Accessibility Standards.
  These contracting offices are also required to indicate where the full details of this compliance may be found, such as on the contractor's website.  While they provide a clear statement of responsibility, these provisions leave several aspects unanswered.  A contractor's assertion of compliance and the determination of compliance by the government presents challenges for the entire procurement community and may also form a basis for protest.

Certification
The FAR provisions are notably silent on whether there is requirement for contractors to certify compliance with the Accessibility Standards.  Perhaps this was in recognition that initially not all products would be fully compliant with all of the standards, and certification would be difficult.  Additionally, new certification requirements are disfavored.
  Under FAR 1.107 and in accordance with section 29 of the Office of Federal Procurement Policy Act,
 “a new requirement for a certification by a contractor or offer or may not be included” unless:

(a)
The certification requirement is specifically imposed by statute; or
(b)
Written justification for such certification is provided to the Administrator for Federal Procurement Policy by the Federal Acquisition Regulatory COMM, and the Administrator approves in writing the inclusion of such certification requirement.

Regardless of the reasons, however, there currently is no standard certification or disclosure requirement provided in the FAR.  Individual agencies may be reluctant to provide written justification for a certification requirement.

This leaves individual agencies, and even individual contracting offices, to formulate their own disclosure requirements, which may likely result in inconsistent standards for acceptance of EIT. Agencies may impose the functional equivalent of a certification by asking that the contractor identify those items it is offering that do comply with the Accessibility Standards.  Alternatively, the agency in an individual solicitation could require that all equipment offered comply with the standards.  If the contractor knowingly submitted noncompliant equipment without notifying the government, it could be subject to the same penalties as a knowingly false certification.

It would be problematic, at least in the short term, for agencies to adopt the simple “compliant(noncompliant” approach with EIT Accessibility Standards that they used for Y2K compliance.  Few products at present fully comply with all of the Accessibility Standards.  Consequently, an absolute certification may be difficult for many contractors to make.  Additionally, there may be different interpretations on how to meet some of these requirements.  Thus, some contractors may be inclined to describe in detail how their products operate and comply with the Accessibility Standards.  While this will likely be fully accessible on individual company websites, it may be difficult to translate such discussions into absolute assertions that their products comply.  Since the FAR appears to talk in terms of either compliant or noncompliant products, ignoring the middle ground of partially compliant, it is likely that certification or disclosure requirements may be cast in absolute terms.  Finally, this absolute approach may be attractive to those contracting offices administering very large contracts such as the GSA FSS contracts and ordering agencies that will seek unequivocable statements of compliance for ease of operation.

Sensing the agencies' need for certainty, some companies may be inclined to make broad general statements asserting compliance of their products with the standards.  Indeed, the company that boldly states that its products are fully compliant may in fact achieve in the short run almost a sole-source status.  However, given the apparent technical state of the art, it is doubtful whether many products are fully compliant with all of the applicable standards at this time.  This will likely lead to protests of awards to contractors that broadly assert compliance and conversely to protests by these contractors of awards to companies whose products only partially meet the standards.

Lack of a FAR Clause

Also missing from the FAR provisions is a FAR clause to be inserted in contracts requiring that EIT products comply with the Accessibility Standards.  The FAR Council acknowledged in publishing the new FAR rule that a FAR clause may be appropriate and will he subject to further analysis.
  However, the absence of such a clause in the short term, with many questions still unanswered as to both the standards and their impact on the procurement process, may lead to confusion and spawn protests and disputes.  It may also lead to inconsistent applications of the standards from agency to agency.

Equivalent Facilitation

One final area of possible conflict in determining compliance is the provision in the Accessibility Standards allowing for equivalent facilitation.  The language in 36 C.F.R. section 1194.4, Equivalent Facilitation, acknowledges that these standards are not intended to prevent the use of designs or technologies as alternatives to those prescribed in the standards or the implementing regulation, provided they result in substantially equivalent or greater access to and use of a product by people with disabilities.  This equivalent facilitation is not addressed in the FAR provisions.  However, a contractor may assert compliance with the standards and the requirements of the statute through such equivalent facilitation.  An agency's determination whether the contractor's EIT in fact provides equivalent facilitation would be very fact intensive and would be subject to dispute by the company who asserted it, as well as by competitors who contend that such alleged facilitation does not result in substantially equivalent or greater access.

Conclusion

Given the general lack of awareness of these Accessibility Standards and the short implementation time, implementing these standards will, in the short term, present significant challenges to government and industry.  This has been compounded by FAR provisions that provide a general framework for implementation but leave important questions unanswered.  When fully implemented, the standards will help move the entire industry forward in providing greater access to those who are disabled.  However, getting to the goal of a full accessibility to EIT for the disabled may be a rocky road.
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�	Id. § 1194.2(b).


�	Id.


�	10 U.S.C. § 2304; 41 U.S.C. § 251


�	36 C.F.R. § 1194.41(a) (emphasis added).


�	Id. § 1194.41(b).


�	TTY is an abbreviation for teletypewriter.  TTY are “machinery or equipment that employ interactive text based communications through the transmission of coded signals across the telephone network.”  Id. § 1194.4.


�	Id. § 1194.41(b).


�	Id. §§ 1194.1, 1194.41(c).


�	Access Board, Questions & Answers about section 508 of the Rehabilitation Amendments of 1998, <www.access-board.gov/sec508/FAQ.htm>.


�	29 U.S.C. § 7946(a)(i) (A).


�	65 Fed. Reg. 80,504


�	Id.


�	Id.


�	Id.


�	Id.


�	42 U.S.C. § 12101 et seq.


�	29 U.S.C. § 794d(f).


�	Id. § 794d(f)(3); see 29 U.S.C. § 794a; 42 U.S.C. § 2000e5(f) through (k).


�	Military Construction Appropriations Act for Fiscal Year 2001, Pub. L. No. 106-246 (amending 29 U.S.C. § 794d(f)(1)(B)).


�	Complaints and lawsuits may be filed six months from the date of publication of these Accessibility Standards in the Federal Register on December 21, 2000.  See Military Construction Appropriations Act for Fiscal Year 2001, rub. L. No. 106-246 (amending 29 U.S.C. § 794d(f)(1)(B)).  Therefore, complaints and lawsuits based on failure to comply with the act and with 36 C.F.R. § 1194 may be filed on June 21, 2001, against agencies.


�	66 Fed. Reg. 20,894.


�	Equal Employment Opportunity Commission, Enforcement Guidance: Reasonable Accommodation and Undue Hardship Under the Americans with Disabilities Act, ¶ 14 (Oct. 20, 2000) (<www.eeoc.gov/docs/accommodation.html>).


�	See FAR 7.103(o).


�	See FAR 10.001(a)(3).


�	FAR 11.002(f).


�	FAR 39.203.


�	FAR 1.108(d)(1) provides that unless otherwise specified, “FAR changes apply to solicitations issued on or after the effective date of the change.”


�	66 Fed. Reg. 20,894.


�	Under the rationale described in the final FAR rule, within scope modifications of delivery orders that are already issued should not require the application of the Accessibility Standards.  Only the issuance of a new delivery order or a new contract invokes the requirement to apply the Accessibility Standards.


�	66 Fed. Reg. 20,894.


�	FAR 39.202.


�	Cf. Landes Oil Co., A.S.B.C.A. No. 22102, May 26, 1978, 78-2 B.C.A. 9113,275 at 64,911 (holding the government liable for the increased price of gasoline as a result of government deregulation under the Escalation clause in the contract, even though the board found that that the deregulation constituted a sovereign act).


�	The “sovereign acts” doctrine reasons that because a government contractor should not be able to benefit more than a private contractor when the Government passes legislation that affects the public at large, the Government is not liable for such public and general acts.  See Horowitz v. United States, 267 U.S. 458, 461 (1925) (“Whatever acts the government may do, be they legislative or executive, so long as they be public and general, cannot be deemed specially to alter, modify, obstruct or violate the particular contracts into which it enters with private persons.”).


�	See Mobil Oil Exploration & Producing Southeast, Inc. v. United States, 530 U.S. 604 (2000).  In Mobil Oil, two oil companies paid for renewable lease contracts with the United States, which included offshore drilling rights.  Id. at 609.  After the lease agreement, Congress passed the Outer Banks Protection Act, § 6003, 104 Star. 555, which effectively prohibited the submission of drilling permits for 13 months.  Id. at 611-12.  The companies filed suit for breach of contract.  Id. at 613.  The Supreme Court found that the failure to approve permits constituted a compensable breach of contract, even though it recognized that legislation had a general application.  Id. at 624.  While the Court indicated that the sovereign acts doctrine was not at issue in the case, id. at 619-20, the application of the holding in Mobil Oil, along with the Supreme Court's ruling in United States v. Winstar Corp., 518 U.S. 839, 891-99 (1996), will make the government's invocation of the “sovereign acts” doctrine to escape liability more difficult.


�	See Thomas J. Madden & Andrew S. Gold, Supreme Court Holds Government to Same Standards as Private Party in Breach Action; Future of “Sovereign Acts” Doctrine in Doubt, 47 The Gov’t Contractor, No. 27 (July 19, 2000).


�	FAR 39.204(a).


�	Id.


�	Id.


�	29 U.S.C. § 794d(a)(5).  National security has long been an exception to many regulatory requirements.  See, e.g., 10 U.S.C. § 2304(c)(6); 41 U.S.C. § 253(c)(6); FAR 6.302-6.


�	FAR 39.204(b).


�	65 Fed. Reg. 80,502.


�	FAR 39.204(c).


�	65 Fed. Reg. 80,503 (commentary on section 1194.3).


�	FAR 39.204(e).


�	65 Fed. Reg. 80,506.


�	66 Fed. Reg. 20,895 (discussing undue burden).


�	65 Fed. Reg. 80,506.


�	For example, in Myers v. Hose, 50 F.3d 278 (4th Cir.1995), the plaintiff suffered from chronic heart disease, hypertension, diabetes, and phlebitis in both legs.  Although the county allowed the plaintiff to take his entire paid leave, the plaintiff alleged that the reasonable accommodation provision of the ADA required the county to grant him additional paid leave.  The Fourth Circuit rejected this argument, explaining that:


Such a solution is not viable in light of the fiscal exigencies faced by local governments.  Like any employer, the County must estimate ex ante the amount of paid leave per employee, per annum it can reasonably afford, and then plan its budget on that basis.  Requiring paid leave in excess of an employee's scheduled amount would upset the employer's settled budgetary expectations, and thus cannot be considered a reasonable accommodation.


50 F.3d at 283; see also Borkowski v. Central Valley School Dist., 63 F.3d 131, 138-39 (2d Cir. 1995) (“an accommodation is reasonable only if its costs are not clearly disproportionate to the benefits that it will produce”; “where the employer is a government entity, Congress could not have intended the only limit on the employer's duty to make reasonable accommodation to be the full extent of the tax base on which the governmental entity could draw”); Vande Zande v. Wise. Dep't of Admin, 44 F.3d 538, 542-43 (7th Cir. 1995) (finding that the ADA was not intended to force governments to raise taxes to finance accommodations); see also Stone v. City of Mount Vernon, 118 F.3d 92, 97 (2d Cir. 1997) (“[t]he suggestion that hiring 5-10 disabled persons would be an undue hardship is not a defense when the employer has hired none'); Nihiser v. Ohio EPA, 979 F. Supp. 1168,1174-75 (S.D. Ohio 1997) (describing “undue hardship” as a “nebulous standard” and stating “it is impossible to predict the magnitude of difficulty or expense which might be required of a state employer').


�	65 Fed. Reg. 80,506.


�	Id.


�	36 C.F.R. § 1194.2(b).


�	FAR 39.203(b)(2).


�	FAR 1.107.


�	41 U.S.C. § 425, as amended by § 4301 of the Clinger-Cohen Act of 1996.


�	FAR 1.107.  In the Department of Defense FAR Supplement 201304(2)(ii), if a statute does not require certification, written justification for requiring certification must be obtained in writing from the Secretary of Defense.


�	66 Fed. Reg. 20,895.
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