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This presentation is not intended to provide legal advice or opinion and should not be relied on as such. 

Legal advice can only be provided in response to specific fact situations.

IMPORTANT INFORMATION ABOUT 
THIS PRESENTATION

This presentation is for general informational purposes 
only and does not represent and is not intended to 

provide legal advice or opinion and should not be relied 
on as such. Legal advice can only be provided in 

response to specific fact situations. 

This presentation does not represent any undertaking to 
keep recipients advised as to all or any relevant legal 

developments.
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Introduction

n Administration, FTC and 

Congress Focus on Financial 

Products and Services

– How we got here

– Consumer Credit and 
Debt Protection Act (H.R. 
2309)

– Consumer Financial 
Protection Agency Act 
(H.R. 3126)

– Financial Products Safety 
Commission (H.R. 1705 
and S. 566)

– Outlook

– What happens if an 
agency obtains 
rulemaking in this area?

n Other Key, Developments, Risks 

and Opportunities

– Federal Trade Commission

– Internal Revenue Service

– Treasury/FinCEN

– Housing

– Credit CARD Act of 2009

n Quick Review of State Debt 

Adjusting Law Developments

n Investigations, Law Enforcement 

Actions and Private Lawsuits

n The future of “Debt Settlement”

and Alternative Repayment Plans

n Questions and Answers
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Administration, FTC and Congress Focus 
on Financial Products and Services

How we got here…



© 2009 Venable LLP

5

This presentation is not intended to provide legal advice or opinion and should not be relied on as such. 

Legal advice can only be provided in response to specific fact situations.

Administration and Congressional Move to 
Enhance Oversight and Enforcement of 

Consumer Financial Products and 
Services
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U.S. Senate Committee on Commerce, 
Science, and Transportation Hearing 

(Feb. 26, 2009)

n To enhance the FTC’s ability to protect 

consumers in the financial services 

marketplace, the testimony made the 

following recommendations:

– Permit the FTC to employ notice and 
comment rulemaking procedures to 
declare acts and practices relating to 
financial services to be unfair or 
deceptive in violation of the FTC Act; 

– Authorize the FTC to obtain civil 
penalties for unfair or deceptive acts 
and practices related to financial 
services, and authorize the agency to 
bring suit in federal court to obtain civil 
penalties; 

– Authorize the FTC to issue rules to 
implement the Fair Debt Collection 
Practices Act; and

– Provide additional resources to assist 
the FTC in increasing its law 
enforcement activities related to 
consumer financial services and 
expanding its critical empirical work on 
the efficacy of disclosures. 
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U.S. House Subcommittee on Commerce, 
Trade and Consumer Protection of the 

Committee on Energy and Commerce (March 
24, 2009)

n FTC says:  “The historic levels of 

consumer debt necessarily have affected 

the services CCAs can provide. The 

increased demand for debt relief options 

resulted in the recent growth of for profit 

debt settlement companies.”

n Approx. 15 Enforcement Actions (About 

half against settlement companies and half 

against CCAs)

n FTC Requests expanded and expedited 

rulemaking authority and civil penalties.

–Change from Magnuson-Moss Warranty 
Act 

• Consumer redress when the 
Commission is able to demonstrate 
that the respondent had engaged in 
dishonest or fraudulent conduct. 

• Civil penalties in the event that 
–Violation of rules from special 
rulemaking procedures described 
in the Act or

–if the respondent committed a 
knowing violation of an 
outstanding decree against a third 
party (by engaging in the conduct 
proscribed in the decree.) 
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FTC Commissioner Rosch Speech on Consumer 
Protection and the Debt Settlement Industry 

(April 2, 2009)

n FTC Commissioner J. Thomas Rosch

Recommendations for the Debt 

Settlement Industry

– “limit their performance claims to 
those they can adequately 
substantiate”; 

– not “misrepresent the benefits of 
debt settlement”; 

– ”disclose, clearly and 
conspicuously, the negative 
impact that participation in a 
program may have on a 
consumer’s credit score, and how 
long that impact may linger. This 
disclosure should not be made 
only in the written contract, but in 
the ad itself”; and 

– “if a debt settlement firm promises 
to refund debt settlement service 
fees to consumers if their debt 
settlement negotiations are 
unsuccessful, the firm must honor 
that promise.”

n Concerns about advance fees

n Prior Written Consent for Disbursements

n Supports Self-Regulation
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Proposed Consumer Credit and 
Debt Protection Act, H.R. 2309

n Introduced - May 7, 2009 

(Rep. Bobby Rush (D-IL))

n Referred to Subcommittee 

on Commerce, Trade and 

Consumer Protection

n Subcommittee Hearing -

May 12, 2009

n Markup - June 3, 2009

n Next – Full Commerce 

Committee
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Proposed Consumer Credit and 
Debt Protection Act, H.R. 2309

n Introduced - May 7, 2009 

(Rep. Bobby Rush (D-IL))

n Referred to Subcommittee 

on Commerce, Trade and 

Consumer Protection

n Subcommittee Hearing -

May 12, 2009

n Markup - June 3, 2009

n Next – Full Commerce 

Committee
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Proposed Consumer Financial 
Protection Agency Act (H.R. 3126)

n The CFPA Act would expressly regulate 

a number of financial activities. Among 

a number of products and services that 

may be offered or touched on by credit 

counseling agencies, activities expressly 

included are: 

– “collecting, analyzing, maintaining, 
and providing consumer report 
information or other account 
information by covered persons, 
including information relating to 
the credit history of consumers 
and providing the information to a 
credit grantor who is considering a 
consumer application for credit or 
who has extended credit to the 
borrower”; 

– “acting as financial adviser to any 
person, including – (i) providing 
financial and other related 
advisory services; (ii) providing 
education courses, and 
instructional materials to consumer 
on individual financial 
management matters; (iii) 
providing credit counseling, tax 
planning or tax preparation 
services to any person”;

– “money services business”; and 
– “money transmission”. 
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Proposed Consumer Financial Protection 
Agency Act (H.R. 3126) (cont’d)

n The CFPA will strip away the Federal Reserve’s 

responsibility for implementing the recently 

passed Credit CARD Act and place it within the 

CFPA.

n The CFPA would be allowed to exempt by rule or 

order, conditionally or unconditionally any 

covered person or any consumer financial 

product or service, from provisions of the CFPA 

Act, specific consumer laws under the CFPA, or 

CFPA rules and regulations, as the CFPA deems 

necessary and appropriate taking into 

consideration the factors of (1) total assets of the 

covered person; (2) the volume of the 

transactions involving consumer financial 

products or services in which the covered person 

engages; (3) the extent to which the covered 

person engages in one or more financial 

activities; and (4) existing laws and regulations 

which are applicable to the consumer financial 

product or service and the extent to which such 

laws or regulations provide consumers with 

adequate protections.
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n The CFPA and the FTC would both have 

the ability to enforce CFPA rules and 

regulations concerning consumer 

financial products or services, but the 

CFPA would have the primary 

authority. In addition, the CFPA Act 

would make a violation of a requirement 

imposed under the CFPA Act a violation 

of a requirement imposed under the 

Federal Trade Commission Act 

irrespective of commercial or other 

jurisdictional test in the Federal Trade 

Commission Act.

n Companion proposed legislation would 

make it unlawful as an unfair and 

deceptive act or practice to provide 

“substantial assistance” to another in 

violating the Federal Trade Commission 

Act, the CFPA Act (if enacted), or any 

other law related to unfair or deceptive 

acts or practices.

n No exemption for bona fide nonprofit 

organizations exempt under IRC 

501(c)(3)

Proposed Consumer Financial Protection 
Agency Act (H.R. 3126) (cont’d)
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Other Congressional 
Proposals and Activity of Note

– Financial Products Safety Commission (H.R. 

1705 and S. 566)

– Hearings on the “Role of Neighborworks” and 
Mortgage Foreclosure Protection Topics

– Reverse Mortgages and Related Topics

– Regulatory Restructuring (Various)

– Bankruptcy Reform (Over?)

– FTC and Consumer Protection Issues
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What to Expect if the FTC/CFPA is 
Granted Rulemaking Authority

n In order to ensure success, 

the industry must have ready 

answers to key questions 

early in the process. 

n Based on the FTC’s Current 

Rulemaking for Foreclosure 

Consultants Topics to Expect:

– Empirical Data

– Need for an FTC Rule

– Scope of Covered 
Practices

– Scope of Covered Entities 

CFPACFPA
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1.  Empirical Data – Questions to Expect

n What empirical data are 

available concerning the 

nature, extent, and impact 

of the industry? 

n What business models 

are used to provide relief 

services services? Please 

identify and describe any 

such business models 

and their impact on 

consumers and 

competition.

n What are the distinctions 

between different models 

of providing debt relief 

services (e.g., free versus 

fee-for-service, full balance 

vs. less-than-full balance, 

etc.)?

n What are the costs and 

benefits of various debt 

relief services and related 

services?

?



© 2009 Venable LLP

17

This presentation is not intended to provide legal advice or opinion and should not be relied on as such. 

Legal advice can only be provided in response to specific fact situations.

n What roles do creditors and debt 

collectors play in the debt relief services 

industry? What are the costs and 

benefits of their conduct in the context of 

debt settlement services and debt 

management services? Do the practices 

of creditors and debt collectors present 

consumer protection concerns? If so, 

how are these concerns the same as or 

different from those raised by third-party 

relief services entities?

n What empirical data are available 

concerning the performance of debt 

settlement services entities in obtaining 

promised results? Please identify any such 

data (broken down by business model, if 

possible) used to provide debt relief 

services, including but not limited to data 

addressing the following:

1. The percentage or proportion of 
consumers enrolled in various debt 
relief services who successfully 
complete the program.

2. For the consumers who graduate, 
what is the percentage who, after 
successfully completing the 
program, remain current on their 
unsecured credit payments for a 
substantial period of time 
(e.g., six 
months, one year, 

or two years).

1.  Empirical Data cont’d. - Questions to Expect

?
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2.  Need for a Rule - Questions to Expect

n Should a rule be promulgated to address these 

services? Why or why not? 

– State Law Enforcement Actions and State 
Debt Adjusting Laws

– FTC Law Enforcement Actions

nWhat should be in a Rule?

– Disclosures

– Right to Rescind

?
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2.  Need for a Rule - Fees for Services 
- Questions to Expect:

n Should a rule address any fee or refunds practices of providers of debt relief services? If so, 

what practices should be addressed, how they should be addressed, and why?

n Should a Rule ban the payment of advance fees for debt relief services? If so, why or why 

not? What effect, if any, would an advance fee ban have on the willingness or ability of debt 

relief services providers to do business?

n Should a rule impose fee restrictions other than a ban on the advance fees that providers of 

debt relief services receive? If so, what restrictions should be imposed and why? Would 

these restrictions prevent or mitigate the potential harm caused by payment of these fees? 

– To what extent might the possible harm from advance fees be prevented or mitigated 
by requiring providers to make specific disclosures regarding the timing, amount, or 
allocation of fees? 

?

– To what extent might such harm be prevented or mitigated by requiring 
providers to make more general disclosures regarding the nature and 
material restrictions of their services (e.g., the disclosures regarding 
the likelihood of success, timing of services or negotiations with 
creditors and debt collectors, refund restrictions, or any potentially 
negative ramifications of using the service)?
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3. Scope of Covered Practices - Questions to 
Expect:

Should conduct by debt relief services providers or 

advertisers that the FTC has challenged as unfair or 

deceptive in violation of Section 5 of the FTC Act in 

its law enforcement actions be incorporated into a 

proposed rule? If so, what conduct should be 

included, how should it be addressed, and why? 

?
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Scope of Covered Practices cont’d. -Questions 
to Expect

n Some states have debt adjusting laws which, in whole or 

in part, only apply to monthly repayment plans where a 

company receives funds and distributes those funds to 

creditors.  For what type of services should a proposed 

rule protect consumers? Should it apply only to debt 

settlement services that don’t touch or control consumer 

funds destined for creditors, for all debt relief services? 

Why? 

n Are there other state restrictions or challenged conduct 

which should (or should not) be addressed in a proposed 

rule, and explain why. 
?
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4. Scope of Covered Entities -
Questions to Expect

Generally, any proposed rule would not cover 

banks, thrifts, federal credit unions, and non-profits 

(under current jurisdictional limitations). To what 

extent do these types of entities provide or advertise 

debt relief services? To what extent do these entities 

compete with entities that a proposed rule would 

cover and what effect would a proposed rule have 

on such competition? 

?
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Covered Entities cont’d. - Questions to 
Expect

Many states have exempted attorneys from laws (e.g., 

state debt adjusting laws) which regulate the conduct of 

providers and advertisers of debt relief services. What are 

the costs and benefits of exempting attorneys from these 

laws? 

– What has been the effect of such exemptions on 
competition between attorneys and non-attorneys 
in providing or advertising debt relief services? 

– Should a proposed rule include an exemption for 
attorneys or any other class of persons or entities? 
Why or why not? 

?
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Developments, Risks and 
Opportunities
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Federal Trade Commission 
Developments

n Mortgage Rulemakings 

n Updates on the FTC Red 

Flags Rule

n Release of New FTC Debt 

Calculator

n New Advertising Guidance 

– Testimonials

n Push for Greater 

Rulemaking Authority
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FTC Red Flags Rule

n Guidance Available at:

http://www.ftc.gov/bcp/edu/mi

crosites/redflagsrule/index.sht

ml

n The FTC Red Flags Rule 

requires many businesses 

and organizations to 

implement a written Identity 

Theft Prevention Program 

designed to detect the 

warning signs – or "red flags" 

– of identity theft in their day-

to-day operations. 

n Are you covered by the Red 

Flags Rule? 

n New Deadline for FTC 

regulated cover entities: 

August 1, 2009.
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http://www.ftc.gov/creditcardcalculator
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Proposed Revisions to the FTC Guides 

Concerning the Use of Endorsements and 

Testimonials in Advertising
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Background on FTC Guides for 
Endorsements and Testimonials

n November 28, 2008: Notice and Request for 

Comment on Proposed Changes to the Guides 

Concerning the Use of Endorsements and 

Testimonials in Advertising (“Guides”). 

n Informal but very important statements of policy by 

the FTC in the field of advertising.

n Significant proposed changes affect: 

(1) The use of consumer and expert endorsements; 

and

(2) The ability of advertisers to use “new media”

endorsements such as bloggers and online message 

boards.
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The Existing FTC Guides

n Major “rules of the road” governing how and 

where testimonials/endorsements can be 

employed by advertisers.

n Must reflect the honest opinions, findings, 

beliefs or experience of the endorser.  

n May not contain any representations that 

would be deceptive or could not be 

substantiated if made directly by the 

advertiser.
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n Consumer Endorsements are interpreted as representing that 

the endorser’s experience is representative of what consumers 

will generally achieve.

n If the advertiser cannot substantiate that the endorser’s 

experience is typical, the advertisement must clearly and 

conspicuously either: 

(a) disclose what the generally expected performance 

would be in the depicted circumstances; or 

(b) clarify the limited applicability of the endorser’s 

experience.

Special Rules for Consumer Endorsements
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Summary of Key Proposed Changes to FTC 
Testimonial Guides

n Expanded Definition of  Endorsements

n Expanded Liability

– Under the Commission’s proposed changes, 
endorsers, as well as marketers, may be liable for 
statements made in the course of their 
endorsement.

n The Death of the Disclaimer

– A statement by a consumer about his or her 
experience with the product is deemed to be a 
representation that other users of the product can 
expect the same experience.  

– Many marketers do not have the facts necessary to 
support such a claim so they merely state that the 
experience of the testimonial is unique and that 
“Your Experience Will Vary.”

n Disclosure of Connections:  The New Frontier
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Internal Revenue Service 
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Department of Treasury / FinCEN

n Tuesday, May 12, 2009, the FinCEN a 

bureau of the Department of the 

Treasury issued a NPRM proposing to 

revise the regulations implementing the 

Bank Secrecy Act regarding money 

services businesses to clarify which 

entities are covered by the definitions.

n FinCEN proposes to incorporate, by 

including prior interpretive rulings such 

as one regarding “debt management 

companies” and a separate ruling on 

payment processors.

n In addition to raising potential areas for 

comment, the proposed rule provides a 

good overview of the current thinking of 

FinCEN on certain activities and whether 

they trigger the definition of MSB.

n Comments on the proposed rule are due 

on or before September 9, 2009.
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Housing Counseling

n Mortgage Foreclosure Consultant Protection Acts

n Federal, State, and Private Plaintiff Enforcement

n Debt Adjusting Law Considerations

n HUD Developments
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Credit CARD Act of 2009

n Six months following enactment, the 

Federal Reserve Board, in consultation 

with the Secretary of Treasury, must 

issue guidelines for the establishment 

and maintenance by creditors of a 1-800 

telephone number for purposes of 

providing information about “credit 

counseling” and “debt management 

services”.

n Creditors must place the toll-free 

number on credit card statements. The 

Act provides that only those counseling 

agencies that are approved by a United 

States bankruptcy trustee pursuant to 

Section 111(a) of Title 11 of the United 

States Code are eligible to participate in 

the 1-800 number 

n Expression of the Sense of Congress for 

debt education and counseling at 

College Orientation.

n Studies on Financial Literacy
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Quick Update on State Debt Adjusting 
Law and other Developments

n Texas (Bill Died, Study 

Committee)

n Maine (Bill Passed)

n Missouri (Bill Vetoed)

n California (Bill Pending)

n Nevada (UDMSA passed)

n Montana (Bill Passed)

n Minnesota (Bill Passed)

n Connecticut (Bill Passed)

n Oregon (Bill Passed)

n Utah (Amendments to 

UDMSA)

n Colorado (UDMSA 

enforcement)

n Iowa (Amendments / New 

Law Passed)

n Tennessee (UDMSA 

Passed)

n New York (Bill Pending)

n New Jersey (Bill Pending)

n And More…
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State Debt Adjusting Law Trends
(Note:  Approx. Numbers Provided.  Based on generic analysis as of July 14, 2009)

* For purposes of this chart, the term debt adjusting generally is defined to mean the entering into or making of a contract with a 
particular debtor where the debtor agrees to pay a certain amount of money periodically to the organization, and the organization, 
for consideration, agree to distribute, or distribute the same among specified creditors pursuant to an agreement or plan.  It is 
further defined to mean the business or practice of any organization that holds itself out as acting or offering or attempting to act, 
for consideration as an intermediary between the debtor and his or her creditors for the purpose of settling, compounding or in 
anyway altering the terms of payment of any debt.  All numbers are approximate numbers and based on certain assumptions.

1279States that require 501(c)(3) 

Status

9121618States that Require 

Nonprofit Corporate Status 

(including (c)(3) status)

37 (including 

effective dates of 

2010)

343129States with 

Licensing/Registration 

Requirements

39363028States that Allow For-Profit 

and Non-Profit Entities to 

Engage in Debt Adjusting 

Activities

1122States with Debt Adjusting 

Prohibitions w/limited or no 

Exceptions

2233States w/o Debt Adjusting 

Laws

July 2009July 2008February 

2007

December 2005
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Investigations, Law Enforcement 

Actions and Private Lawsuits
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Investigations, Law Enforcement Actions 
and Private Lawsuits (and Class Actions)

n FTC Act and Related Statutes (e.g., CROA)

n State Consumer Protection Laws

n State Credit Services Organization Acts

n State Debt Adjusting Laws

n State Mortgage Foreclosure Consultant Laws

n Other State Marketing and Security Breach Laws 
(e.g., email)

n Contract Actions (Arbitration Provisions)

n Private Lawsuits May Include CROA and RICO 
claims, among other federal statutes.
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Private Lawsuits and Class Actions

Where are they coming from from?

n Federal Credit Repair Organization Act

n State Credit Services Organization Acts

n State Debt Adjusting Laws (e.g., GA, SC, 
UDMSA states, and others).

n State Mortgage Foreclosure Consultant Laws

n Other State Marketing and Security Breach Laws 
(e.g., email)

n Contract Actions (Arbitration Provisions)

n Tort Law (Creditor Lawsuits)

n Racketeer Influenced and Corrupt Organizations 
Act (RICO) (treble damages)
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The Future of “Debt Settlement”
and Alternative Repeat Plans
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Challenges Facing the Debt 
Settlement Industry

n FTC and State Attorneys 

General Investigations and 

Enforcement

n State Debt Adjusting Law 

Enforcement

n Private Lawsuits

n Evolving Legal and Regulatory 

Landscape

n Creditor and Debt Collector 

Participation

n Economic Pressures

n Public Scrutiny
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(k)

(1) The court, on the motion of the debtor and after a hearing, may reduce a 

claim filed under this section based in whole on an unsecured consumer 

debt by not more than 20 percent of the claim, if--
(A) the claim was filed by a creditor who unreasonably refused to negotiate a 

reasonable alternative repayment schedule proposed on behalf of the debtor 
by an approved nonprofit budget and credit counseling agency described in 
section 111;

(B) the offer of the debtor under subparagraph (A)--

(i) was made at least 60 days before the date of the filing of the petition; 

and

(ii) provided for payment of at least 60 percent of the amount of the debt 

over a period not to exceed the repayment period of the loan, or a 

reasonable extension thereof; and
(C) no part of the debt under the alternative repayment schedule is 

nondischargeable.

(2) The debtor shall have the burden of proving, by clear and convincing 

evidence, that--
(A) the creditor unreasonably refused to consider the debtor's proposal; and
(B) the proposed alternative repayment schedule was made prior to expiration of 

the 60-day period specified in paragraph (1)(B)(i).

11 U.S.C. 502(k) – Bankruptcy Law 
(June 2005)
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n The basics -

– The court, at the request of a debtor and after a 
hearing may reduce a claim filed by a debtor up to 
20%, if –

• Unsecured

• Creditor unreasonably refused to negotiate a 
reasonable alternative payment schedule.

• Approved nonprofit credit counseling agency.

• Offer was made 60 days before the filing of the 
petition.

• For at least 60% of the debt over a reasonable 
period, not to exceed original loan.

• No part is dischargeable.

n Debtor must carry the burden of proof.

11 U.S.C. 502(k) – Bankruptcy Law 
(June 2005)
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Request to allow new pilot 
repayment program concessions.

n Oct. 29, 2008 request made to the Office of the federal 

Comptroller of the Currency by the Financial Services 

Roundtable and Consumer Federation of America.

– Notable credit card banks have agreed to a temporary pilot program 

with credit counseling agencies in which lenders would forgive as 

much as 40% of the amount consumers owe, allowing them to pay 

back the remainder over time. 

– The amount of debt to be forgiven would be determined case by 
case, depending on the borrower's financial condition.

n Lenders argue they are not able to offer repayment plans that 

reduce the amount of principal owed and borrowers to repay the 

balance over a period of several years. 

n “From a public policy perspective, the test could lead to the 

creation of a sound alternative for consumers to costly for-profit 

third-party debt settlement firms, some of which have been 

under scrutiny by the Federal Trade Commission and state 

Attorneys General for deceptive and unfair practices. “
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OCC Response to Request…

Nov. 12, 2008 – “The Office of the Comptroller of the 

Currency responded today to a request that it approve a 

new workout program for troubled credit card borrowers. 

In its response, the agency noted that while the OCC 

strongly encourages national banks to work with 

distressed borrowers, the agency cannot approve a 

plan that defers the timely recognition of losses, 

since that would compromise the transparency and 

integrity of a bank’s financial reports and could lead 

to a loss of public confidence in the banking system.”

(emphasis added).
Source:  http://www.occ.gov/ftp/release/2008-132a.pdf.
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Where Credit Counseling 
Agencies Are Today with Debt 

Settlement Plans and Alternative 
Repeat Plans

n Pilot Programs Suggested by Creditors / Internal 

Studies

n “Call to Action”

n State Regulatory Environment

– Review of Legal, Regulatory and Consumer 

Protection Safeguards for New Programs

n Bankruptcy Counseling Considerations

n And More….
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Key Issues with Less than Full 
Balance Payments

n IRS Emphasis on Counseling and Education

n Federal Bankruptcy Law

– EOUST Rules (Interim Final Rule vs. Proposed 
Final Rule)

n Federal Banking Law / Creditor Issues

n Consumer Protection Issues

n State Debt Adjusting Laws (Evolving to Encompass 

more “Debt Settlement Services”)

n Possible Federal Regulation

n and more…..
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Join us on Friday, July 17, 2009 as the 
AICCCA Conference continues for…

Legal and Regulatory 
Outlook: Challenges and Opportunities 
Facing Credit Counseling Agencies in 

2009 and Beyond
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QUESTIONS AND DISCUSSION

Venable LLP

575 7th Street, N.W.

Washington, DC  20004

www.Venable.com

1-888-Venable

To view Venable’s index of articles and PowerPoint presentations 

on debt settlement industry legal topics, see

www.Venable.com/ccds/publications

Jeffrey S. Tenenbaum, Esq. Jonathan L. Pompan, Esq.

jstenenbaum@Venable.com jlpompan@Venable.com

(202) 344-8138 (202) 344-4383


