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Greetings fellow members of ISCA! I have to get used to saying that. In fact, we all do. Now that we have officially 

changed our name, we have to continue looking forward and adjust to the newness that is, “ISCA”. Notice that I 

didn’t say the ISCA? That is intentional. Part of the reason we chose the name, International Society of Caricature 

Artists was because its acronym spelled out something that we all could pronounce: “ISCA” (pronounced, 

“IS•KAH”) So saying, “the ISCA” sounds odd. If you choose to sound it out, then “the I-S-C-A” is good. But since 

we added an extra letter to our name, we chose to make it a word and drop the “the” to help simplify things. Once 

you get used to it, ISCA is easy to remember and quick to say. 

One thing I really do like about the new name is when I tell people that I am a member of ISCA, all I have to do is 

then tell them what ISCA stands for and they get it. Whenever I told people that I was a member of the NCN, The 

National Caricaturist Network, they still looked confused at me. I would then have to explain what the NCN was. 

Now our new name does it all for us. We are the International Society of Caricature Artists!

As you can imagine, all these new changes have been in the works for quite a while. A proposal to officially revise 

our association to be international was proposed at the business meeting in 2007. A proposal to change our name to 

reflect our international presence was proposed and approved back in 2006. Three years later and we are now in the 

final stages of completing those goals. This is where all of you come in. In this issue of Exaggerated Features, you 

will see our newly drafted constitution. This constitution is different from its predecessor. It has been revised from 

beginning to end. The basic foundation is fundamentally the same but the language and procedures are now up-to-

date with how most international organizations are run. I urge everyone to please read over the constitution and then 

mail back the included ballot with your vote to our Secretary, Lorin Bernsen, so that we can officially approve it or 

revise it and make it our new constitution for ISCA.

One of the biggest changes that our attorneys made was to change the voting procedures for our officers. We will no 

longer be electing an individual for each office. Starting with the next election in November, members will elect four 

members to the board of directors who will then appoint the officers. In most cases, they will appoint themselves to 

each office and document this in written format for the official record. This will help us maintain leadership that is 

selected by you, the members, while allowing the board as much power and flexibility necessary to properly carry 

out their duties. If more than four volunteers step forward to be a board member, we will mail out ballots to each 

member and the 4 highest vote-getters will make up the board. If only four members or less volunteer to be board 

members, then we will conduct a simple vote approval at the business meeting to make it official. The board will 

decide whether to appoint someone to office or themselves. If they cannot agree as to whom will serve which office, 

we kick it upstairs to our Executive Committee to select who will hold which office.

Whew. Sorry for all the legaleze. But it will be the last time we all have to deal with it and then we are off and 

running and ready for the next convention. Speaking of which, I hope everyone is as excited as I am about this year’s 

annual convention in Sandusky, OH. I had the pleasure of checking out the Kalahari for a couple days in April and 

it was a blast! The indoor waterpark was huge! There were tons of fun tube slides, hot tubs, a lazy river and even 

a swim-up pool bar inside! Each guest room has its own microwave and refrigerator and the convention space is 

state-of-the-art and very spacious. Links for registering online and even booking your room are now on the ISCA 

website so don’t delay, lock in your room today! Some members are even heading out early so take one last trip on 

the rollercoasters at Cedar Pointe before they close for the season. Who knows, maybe you can get your caricature 

drawn at one of the stands around the…ok maybe not. In any case, this will be a once-in-a-lifetime convention for 

everyone to attend: the very first ISCA Convention, the very first annual convention in the midwest and the first 

time we’ve had four guests of honor in one convention. So plan to make history this November! See you at the 18th 

annual caricature convention brought to you by ISCA!
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In the last issue, we discussed steps you can 
take before infringement to increase your 
changes of prevailing if someone infringes your 
work.  In this article, we discuss how to evaluate 
whether you have a claim for copyright infringe-
ment and what you should do if you have a 
valid claim.  The two basic elements of a claim 
of copyright infringement are that (1) you own a 
valid copyright and (2) that someone infringed 
that copyright.  

Do You own a Valid Copyright?
A valid copyright requires that a work be original 
(you created it without copying another) and 
minimally creative (a fairly low standard that ex-
cludes such things as listing names in alphabeti-
cal order as in the telephone book).  Further-
more, it must be a “work of authorship” (such as 
a drawing, painting, song, computer program) 
and it must be “fixed” (on paper, on disk, in 
stone, etc.) rather than simply in your mind.  You 
must also own the copyright in the work in order 
to enforce it.  Ownership was discussed in more 
depth in the last issue, but in sum, you should 
consider whether you created this work in the 
scope of your employment (your employer will 
own it), whether it was commissioned as a work 
for hire and the appropriate documents were 
executed (then the commissioner may own it), 
or whether there was some other transfer of 
ownership, such as through an assignment.  
Note that ownership of a valid copyright does not 
require that the copyright is registered with the 
Copyright Office (though there are substantial 
benefits to registering your work, as discussed 
in the previous issue).  Remember though that 
ownership of a copyright is separate and distinct 
from the ownership of the work.  In other words, 
transfer of the physical embodiment of the work 
(i.e., the caricature itself) does not transfer the 
copyright in the work.  (For those of you who 
asked for a citation for this rule at the NCN/ISCA 
Convention, it is 17 U.S.C. §202.)  If you do own 
a valid copyright, you then should then consider 
whether it has been infringed.  

Has Your Copyright Been infringed?
Infringement requires that you show that the 
person had (1) access to your work and (2) that 
the infringing work is substantially similar to your 
work.  “Access” to the copyrighted work can be 
either actual or inferred. If you know that the 
alleged infringer had a copy of the work or had 
direct access to it (i.e., they commissioned it 
from you and have exceeded the terms of the 
license), there is actual access. Inferred access 
can exist where the work is publicly available 

(i.e., on your website, in a catalog), and it is rea-
sonably probable that the alleged infringer would 
have access. “Substantial similarity” is an amor-
phous test that varies from state to state and is 
very subjective.  It requires that the “ordinary ob-
server” – i.e., the judge or jury through the eyes 
of the general public – find that your work and 
the defendant’s work are “substantially similar.”  
If a licensee who had access to your work and 
has gone outside the scope of the license by 
reproducing excessive copies of your work, you 
can quite easily demonstrate both access and 
substantial similarity.  On the other hand, if an 
unknown person on the other side of the world 
has created a work that uses certain elements of 
your work, you will have a harder time demon-
strating access and substantial similarity.  

Remember also that copyright protects the ex-
pression of an idea and not the underlying idea, 
concepts or facts.  Someone may have knocked 
off your idea – i.e., to caricature a certain 
celebrity in a certain pose – but they may not 
have necessarily infringed your copyright if they 
did not copy the expression – i.e., the actual 
caricature that you created of the celebrity in that 
particular pose.  You should consider whether 
the expression has been copied or whether only 
“noncopyrightable” elements have been copied 
(ideas, concepts, facts), in which case, you may 
not have a claim for infringement. 

Does the infringer Have Any  
Possible Defenses?
If you are confident that you own a valid copy-
right that has been infringed, take a moment 
to consider whether the infringer may have an 
obvious defense.  For example, are they a li-
censee or could they have somehow legitimately 
obtained permission to use your work?  There 
are numerous other more convoluted defenses 
that a potential infringer may raise, such as fair 
use, “estoppel” (delay and reliance), indepen-
dent creation, “merger” (merging of ideas and 
expression) and others.  These are issues that 
your attorney can discuss with you when and if 
they are raised.  

Talk to an Attorney
Speaking of attorneys, if you believe you 
have a claim of infringement after considering 
the above, you should seriously think about 
contacting an experienced copyright attorney 
who can help you evaluate your claim, potential 
damages, and the best ways to proceed.  There 
are various ways to proceed against an infringer, 
the most common being a “cease and desist” 
letter that notifies the infringer of their illegal 

actions and demands an appropriate response 
of your choosing (i.e., cessation, a license, or 
damages), or a lawsuit filed against the infringer 
seeking appropriate relief such as an injunction 
and damages.  Note that before filing a lawsuit 
you must register your copyright – it is not 
required for a claim to exist, but it is required to 
get into court.  

Do Not Wait Too Long
If you do think you have a claim of copyright in-
fringement, do not wait too long to do something 
about it.  Copyright owners sometimes think that 
if they wait until the infringer is successful in sell-
ing the infringing article before suing, there is a 
greater chance of recovering profits.  First, they 
may never sell anything.  Second, if you regis-
tered the work before the infringement, you can 
seek statutory damages for the infringement, so 
multiple sales are not necessary for damages.  
Third, and most importantly, there are defenses 
available to an infringer if you wait too long to 
file your lawsuit.  A copyright lawsuit must be 
commenced within three years from when the 
claim “accrued.”  Depending on the state, this 
can be measured from when you learned of the 
infringement or when the injury occurred.  In 
addition, a delay can raise defenses such as 
implied license and equitable estoppel if you 
lead the infringer to believe they may use your 
work but you actually intend to assert a claim of 
copyright infringement.  Furthermore, if you sit 
on your rights, a delay may limit the damages a 
court will allow you to recover.  So, if you believe 
someone is infringing your work, take action and 
protect your rights.  

Meaghan Hemmings Kent is an intellectual 
property attorney in the Washington, D.C. office 
of Venable LLP.  She advises clients on all areas 
of intellectual property law, including copyright, 
trademark, patent, trade secret, right of publicity, 
and domain name law.  She can be reached 
at 202-344-4481 and mhkent@venable.com.  
The views expressed in this article are those of 
the author, do not constitute legal advice, and 
should not be attributed to Venable LLP or its 
clients.  
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