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Our Employee Benefits and 
Executive Compensation 
attorneys have a diversified 
national practice. We assist 
clients of all shapes and 
sizes - businesses in 
virtually every industry 
sector, 501(c)(3)s and other 
tax-exempt organizations, 
and governmental entities 
under 414(d) - on 
compensation and benefit-
related issues.  

New Federal External Claims Review Procedures 
(What does a health plan have to do?) 

The Patient Protection and Affordable Care Act, as amended by the Health Care and Education 
Reconciliation Act of 2010 ("PPACA"), will shortly require certain group health plans to comply with either 
state or federal external review procedures.1  Specifically, under PPACA, a participant in a non-
grandfathered group health plan has the right to have an adverse benefit determination reviewed by an 
external reviewer after the plan's internal claims and appeals procedures have been exhausted.  And, as 
described in more detail below, many group health plans will need to take steps now in order to timely 
comply with PPACA's external review requirements. 

Which procedures apply? 

Department of Labor ("DOL") Technical Release 2010-01, issued August 23, 2010, describes the 
procedures for determining whether the state or federal external review procedures apply to your plan.  
The external review procedures that apply differ depending upon whether your plan is fully-insured or self-
insured and whether a state external review procedure is available for your plan. 

Self-insured group health plans governed by ERISA must comply with the federal external 
review procedures in every case. 

If a state external review process is available, fully-insured group health plans must comply 
with the state process.  If such a process is not available, fully-insured plans must comply 
with the federal external review process. 

If a state external review process is available and the state has elected to apply this process 
to self-insured plans that are not generally governed by ERISA, such as governmental and 
church plans, those plans must comply with the state process. If the state process does not 
apply, those plans must comply with the federal external review process. 

How may your plan comply? 

DOL's technical release establishes two federal safe harbors for self-insured plans: 

If a state makes its external review process available to self-insured group health plans, a 
group health plan may voluntarily elect to utilize that process. 

Alternatively, a self-insured group health plan may meet the external review requirements 
described below. 

The second safe harbor is also available to fully-insured plans that are not covered by any state external 
review process. 

If all of the requirements of either safe harbor are met by an eligible group health plan, enforcement action 
will not be taken against that plan.  Eligible plans that do not elect to fit within either safe harbor, however, 
are not necessarily in violation of the law or applicable federal guidance. 

What's required by the second safe harbor? 

The steps that follow are highlights of the required components of the second safe harbor. 

Request for external review. After receipt of the final internal adverse benefit determination – or an initial 
adverse benefit determination in certain limited circumstances – a claimant must have four months to file 
an external appeal. 

Preliminary review. Within five business days of receipt of such an appeal, the group health plan must 
complete a preliminary review to determine whether the claim is eligible for full external review.  To make 
this determination, the plan must resolve threshold issues such as whether the claimant failed to meet 
eligibility requirements, failed to exhaust the applicable internal appeal process, or failed to provide all 
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necessary information and forms to process an external appeal.  The plan must then quickly notify the 
claimant that the claim is eligible for full external review or provide the claimant with the reason(s) that it is 
not. 

Referral to independent review organization. The group health plan must assign the claim to an 
independent review organization ("IRO") for de novo review.  The IRO must be selected in a random or 
other unbiased manner from among the IROs that contract with the plan and must not be eligible for 
financial incentives that would encourage claim denial.  Within five business days of its assignment, an 
IRO must receive all documentation and information considered by the plan.  An IRO must provide the 
plan with any new or additional documentation or information it receives from the claimant and, upon 
receipt, the plan may reconsider its decision.  If the plan decides to reverse its earlier decision denying the 
claim, it must quickly provide notice to the claimant and the IRO. 

Contract between the plan and IRO. Group health plans must contract with at least three IROs, each of 
which must be accredited by a nationally-recognized accrediting organization.  The contract between the 
plan and the IRO must meet detailed specific requirements.  For example, the contract must require the 
IRO to use legal experts, when necessary, to make coverage determinations and require the IRO to review 
all information and documentation timely received, including additional information or documentation 
provided by the claimant during the external review process.  The IRO must comply with specified time 
frames for notifying the claimant of the initiation of an external review, forwarding information received from 
the claimant to the plan, reviewing the claim, and providing notice of its decision.  All claims and notices 
must be maintained by the IRO for six years. 

Notice of IRO's decision. The IRO's decision must be made within 45 days of receipt of a request for 
external review.  It must contain certain specific information, including a general description of the reason 
for the request for the external review, references to evidence or other documentation, a discussion of the 
principle reason(s) for its decision, and a statement that judicial review may be available.  If the IRO 
reverses the plan's adverse benefit determination, the plan must immediately provide coverage or payment 
for the claim. 

Expedited external review. Group health plans must allow an expedited review: 

Of an initial internal adverse benefit determination where completion of an expedited internal 
review or a standard external review would seriously jeopardize the life or health of the 
claimant or the claimant's ability to regain maximum function and the claimant has requested 
expedited internal review. 

Of a final internal adverse benefit determination where completion of a standard external 
review would seriously jeopardize the life or health of the claimant or the claimant's ability to 
regain maximum function or if the final adverse benefit determination concerns the 
admission, availability of care, continued stay, or health care item or service for which the 
claimant received emergency services and the claimant has not been discharged from a 
facility. 

The expedited external review process includes the same steps as the standard external review process – 
a request for review, a preliminary review, a referral to an IRO, and notice of the IRO's decision – but the 
time frames for each step the plan or IRO must take are much shorter.  Each of these steps must be done 
as expeditiously as possible and all of the steps must be done collectively within 72 hours of receipt of a 
request for expedited review.  If the notice provided within this time frame is not in writing, written notice 
must be provided within 48 hours of the initial notice. 

What do I need to do now? 

If your group health plan is not grandfathered, you need to decide which of the external review procedures 
apply to your plan and which of the available procedures you want to utilize.  Further, if you decide to take 
advantage of the second safe harbor under the federal procedures, you need to take immediate steps to 
secure contracts with three IROs.  We would be happy to answer any questions that you may have about 
any of the new external review procedures, health care reform in general, or any other employee benefits 
matters.  Please contact any member of our Employee Benefits & Executive Compensation team to 
discuss these issues. 

[1] Non-grandfathered group health plans must comply with state or federal external review procedures by the first plan year beginning on or 
after September 23, 2010, or January 1, 2011 for calendar year plans. 

Please contact any of the attorneys in our Employee Benefits & Executive Compensation group if you have 
any questions regarding this alert. 
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If you have friends or colleagues who would find this alert useful, please invite them to subscribe 
at www.Venable.com/subscriptioncenter.  
 
CALIFORNIA   MARYLAND   NEW YORK   VIRGINIA   WASHINGTON, DC  
 
1.888.VENABLE  |  www.Venable.com

Harry Atlas 
hiatlas@Venable.com 
410.528.2848

Jennifer Berman 
jsberman@Venable.com
410.244.7756

Brad Cohen 
bcohen@Venable.com 
310.229.9942

Robin Gilden 
rcgilden@Venable.com 
310.229.9967

Kenneth Hoffman 
krhoffman@Venable.com
202.344.4810

Meredith Horton 
mphorton@Venable.com
202.344.8290

Thora Johnson 
tajohnson@Venable.com 
410.244.7747

Jessica Kuester 
jekuester@Venable.com
202.344.4516

Andrea O'Brien 
aiobrien@Venable.com 
301.217.5655

Barbara Schlaff 
beschlaff@Venable.com
410.244.7494

Lisa Tavares 
latavares@Venable.com 
202.344.4075

Martha Jo Wagner 
mjwagner@Venable.com
202.344.4002

John Wilhelm 
jawilhelm@Venable.com
703.760.1917

   

©2010 Venable LLP. This alert is published by the law firm Venable LLP. It is not intended to provide legal advice or opinion. Such advice 
may only be given when related to specific fact situations that Venable has accepted an engagement as counsel to address.

http://www.venable.com/harry-i-atlas/
http://www.venable.com/jennifer-s-berman/
http://www.venable.com/bradford-s-cohen/
http://www.venable.com/robin-c-gilden/
http://www.venable.com/kenneth-r-hoffman/
http://www.venable.com/meredith-p-horton/
http://www.venable.com/thora-a-johnson/
http://www.venable.com/jessica-e-kuester/
http://www.venable.com/andrea-i-obrien/
http://www.venable.com/barbara-e-schlaff/
http://www.venable.com/lisa-a-tavares/
http://www.venable.com/martha-j-wagner/
http://www.venable.com/john-a-wilhelm/


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


