E-Discovery in Cross-Border Litigation:
Taking International Comity Seriously

By Edmund M. O’Toole and David N. Cinotti *

With the possible exception of civil jury trials, no feature of
the U.S. legal system is treated with as much apprehension
abroad as pretrial document discovery. Most other national
legal systems do not permit the kind of party-conducted and
intrusive pretrial document discovery that U.S. litigators
believe is essential to a full and fair settlement of disputes.
Other countries restrict or prohibit parties from obtaining
documents and often place pretrial investigation in the hands
of judges. Differing fundamental views on the nature of state
sovereignty and the proper balance of competing values in
dispute resolution account for these differences in practice.
The divergent value judgments have long been apparent in
cases involving foreign litigants or witnesses in U.S. courts and
have led foreign states to object to executing requests for
documentary evidence for use in U.S. proceedings, sometimes
frustrating the effective functioning of the Hague Convention
on the Taking of Evidence Abroad in Civil and Commercial
Matters.' But the gulf between the United States and other
countries when it comes to discovery practices has further
widened with the rapid expansion of e-discovery in the
United States.

This article discusses the ways in which the discovery of
electronically stored information (“ESI”) poses special
challenges to foreign litigants (both parties and nonparty
witnesses) in U.S. courts — who are often stuck between
conflicting legal obligations — and strains the channels of
international judicial cooperation. We suggest that
international comity, which the Supreme Court has explained
should play a prominent role in district courts’ regulation of
international discovery and should have heightened
application when it comes to requests for ESI because
unfettered e-discovery is so offensive to many foreign legal
systems’ concepts of fairness, privacy, and sovereignty.
Faithful adherence to comity would lead more judges to order
e-discovery from foreign nationals through the Hague
Evidence Convention rather than the Federal Rules
of Civil Procedure. This would allow foreign states to
determine whether requests for ESI can be fulfilled
consistent with the Convention and their national policies. It
would also further international judicial cooperation by
demonstrating the United States’ respect for other countries’
interests and, perhaps, lead to a greater international dialogue
in an effort to reduce the conflict between broad U.S.
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discovery rules and foreign states’ opposition to U.S.-style
document discovery.

Part I of the article discusses the competing values at play in
national rules on discovery; explains how the Federal Rules of
Civil Procedure generally favor truth-secking over other
interests such as privacy, cost-containment, and sovereignty;
and outlines how other nations’ balancing of these interests
can subject foreign litigants in U.S. proceedings to conflicting
legal obligations. Part II discusses the principle of
international comity and its application to discovery disputes.
Finally, Part III outlines the considerations that courts should
take into account when deciding whether to order a foreign
litigant to produce ESI located abroad.

I. The Nature of the Conflict: E-Discovery

and Foreign Law

The evolution of rules of evidence and procedure has
required rulemakers to balance often competing values.
Pretrial document discovery obviously advances the
truth-seeking function; the parties are required to produce to
one another requested documents bearing on the strengths
and weaknesses of their claims and defenses. A system that
favors truth-seeking above all else would provide for broad
disclosure of facts and evidence and would permit few
privileges to prevent such disclosure. The U.S. civil-litigation
system has developed in accordance with this model.
Other systems, however, put greater emphasis on values such
as the privacy rights of companies and their employees and
what might be called “cost-containment” — protection from
the sometimes enormous costs associated with strict rules to
preserve, locate, and produce in litigation all potentially
relevant documents. In addition, U.S. discovery orders and
party-conducted discovery might offend other nations’ views
of sovereignty, including, in civil-law jurisdictions,
the central role played by the court or investigating magistrate.
All three of these interests — privacy, cost-containment,
and sovereignty — can come into conflict with the U.S.
system’s emphasis on truth-seeking that allows virtually
unbridled access to vast amounts of ESI.

A. The U.S. System Favors Truth-Seeking

Over Other Interests

The baseline rule of the U.S. evidentiary system is that
“the public...has a right to every man’s evidence.” As the
U.S. Supreme Court has stated, the “exceptions to the
demand for every man’s evidence are not lightly created nor
expansively construed, for they are in derogation of the search
for truth.” Accordingly, U.S. discovery rules are designed
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“for the parties to obtain the fullest possible knowledge of the
issues and facts before trial.” Privileges to prevent disclosure
are therefore limited under U.S. law.

This general preference for open discovery applies to ESI.
Pursuant to Rule 26, “[plarties may obtain discovery
regarding any nonprivileged matter that is relevant to any
party’s claim or defense — including the existence, description,
nature, custody, condition, and location of any documents or
other tangible things and the identity and location of persons
who know of any discoverable matter.” Discovery requests
need only be “reasonably calculated to lead to the discovery of
admissible evidence.” Rule 34 of the Federal Rules of Civil
Procedure was amended in 2006 to “confirm that discovery of
electronically stored information stands on equal footing with
discovery of paper documents.” Parties are not merely
required to produce ESI and other documents that they
physically possess; Rule 34 requires production of documents
in a party’s “possession, custody, or control,” which under
some circumstances has been held to reach a party’s related
companies located abroad.” Rule 45 also provides that parties
may seek ESI from nonparties."

Recognized privileges for withholding documents and ESI
under U.S. law are limited. A general right to privacy is not
among them, and business or trade secrets are ordinarily not
shielded from production, though courts may limit disclosure
beyond the parties and/or counsel in the litigation."

Although U.S. courts have the power to protect parties
and nonparties from unduly burdensome requests for
e-discovery," the liberal federal disclosure rules, obligation to
preserve evidence, and rapid expansion of modes of electronic
communication — such as e-mail, text messaging, and instant
messaging-combine to make U.S. e-discovery expensive,
intrusive, and time-consuming, especially for business and
governmental entities that have large amounts of data.
As Judge Posner has commented, “[w]ith the electronic
archives of large corporations or other large organizations
holding millions of emails and other electronic
communications, the cost of discovery. .. has become in many

cases astronomical. And the cost is not only monetary; it can
include. .. the disruption of the [entity’s] operations.”"

Due to its enormous costs, litigants, litigators, judges,
nonprofit entities, and other stakeholders have expressed
dissatisfaction with e-discovery in the United States.
According to the Sedona Conference:

The costs associated with adversarial conduct in
pre-trial discovery have become a serious burden to
the American judicial system. This burden rises
significantly in discovery of [ESI]. In addition to rising
monetary costs, courts have seen escalating motion
practice, overreaching, obstruction, and extensive,
but unproductive discovery disputes — in some cases
precluding adjudication on the merits altogether. .. ."

Other groups have expressed similar views. In May 2010,
the Federal Judicial Conference Advisory Committee on Civil
Rules sponsored a conference on proposed amendments to the
Federal Rules of Civil Procedure at Duke Law School to
which it invited representatives from five legal organizations."
Many of these organizations expressed concern with the costs
associated with e-discovery.'® The costs of modern discovery
also contributed to the Supreme Court’s decision in
Bell Atlantic Corp. v. Twombly" to narrow its interpretation of
the pleading requirements to survive a motion to dismiss."

Given these acknowledged problems with the U.S.
e-discovery system, it is not so surprising that other national
legal systems take into account, and even favor, values other
than truth-secking when it comes to disclosure of
documentary evidence.

B. Other Nations Put Greater Emphasis on

Different Values

Truth-secking is not necessarily the predominant value
driving other nations’ procedural rules. For example,
English procedural rules emphasize proportionality in pretrial
disclosure of information. Litigants must show that requested
documents are directly relevant to the case, and requests for

5 Hickman v. Taylor, 329 U.S. 495, 501 (1947).

6 FED. R. CIV. P. 26(b)(1).

7 Id.

8 Jd. RULE 34(a) advisory committee’s notes to 2006 amendment.
9
10 See FED. R. CIV. P. 45(A)(1)(C), 3)(d).

11 See id. RULE 26(C).
12 See id. RULE 26(b)(2)(B)-(C), (c), 45(c).
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13 Swanson v. Citibank, N.A., 2010 U.S. App. LEXIS 15761, at *29 (7th Cir. July 30, 2010) (Posner, J., dissenting).

14 The Sedona Conference, Cooperation Proclamation, 10 SEDONA CONFE. ]. 331, 331 (2009).

15 The organizations were the American Bar Association Litigation Section, American College of Trial Lawyers, New York City Bar Federal Courts Committee, Lawyers for Civil Justice,
and Lawyers for Constitutional Litigation. See Advisory Comm. on Civil Rules, Summary Comparison of Bar Association Submissions to the Duke Conference Regarding the Federal
Rules of Civil Procedure i (Apr. 26, 2010), available at http://civilconference.uscourts.gov (follow “Empirical Research, Part 17 hyperlink).
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showing that discovery accounts for as much as 90 percent of litigation costs in federal cases that make it to discovery, and noting “the common lament that the success of judicial
supervision in checking discovery abuse has been on the modest side” (internal quotation marks omitted)).



information to third parties must identify specific
documents.” Civil-law jurisdictions are even more limited in
the amount of discovery permitted, which dramatically
reduces the costs and burdens on litigants.” These rules flow
from the civil-law view that “[i]t is for the party to the
litigation to offer evidence in support of its case. Should the

other side require information, the burden is upon them to be
able to know and identify it.””'

Two important values other than truth-secking apparent from
these more limited procedural rules are the privacy of litigants,
witnesses, and third parties, and economic efficiency or cost-
containment. A third competing interest also arises in
international litigation — territorial or judicial sovereignty.
All nations have an interest in protecting their nationals from
the imposition of unreasonable burdens by a foreign
sovereign. Civil law takes an especially dim view of foreign
discovery orders because the investigation of civil claims and
defenses is a public, not private, function in the civil-law
system. A conflict can arise between the obligation of a party
or nonparty to produce documents located abroad in U.S.
proceedings because of other nations’ objection to the burdens
of document discovery, greater protection of individual rights
such as privacy, or greater emphasis on sovereignty or national
security, as compared to the United States.

1. Privacy

Other nations, including European states, view privacy as a
fundamental human right.”” The European Court of Human
Rights has held that employees have a privacy right in the
e-mails and telephone calls that they send or make from the
workplace.” The United States takes a more limited view of
privacy, especially when it comes to privacy in the workplace.™
European Parliament and Council Directive 95/46 imposes
complex obligations on data “collectors” to protect the
personal data of their employees, customers, and other third
parties.” The Directive also prohibits, with some exceptions,
transfers of personal data to third countries that do not
“ensure[] an adequate level of protection” of the data.*
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As recognized by the E.U. Article 29 Working Party,
established as an independent advisory board under Article 29
of Directive 95/46,” “[t]here is tension between the disclosure
obligations under US litigation or regulatory rules and the
application of the data protection requirements of the EU.”*
This tension is exacerbated when it comes to ESI because
there is simply more personal data to store and hence to seek
in a discovery request.” Sensitive data, such as bank account
information, personal identification numbers, credit card
numbers, and healthcare information, are all likely to be
found among a company’s ESI.

In order to search for and collect personal data in response to
a U.S. discovery request, persons subject to the Directive must
either obtain the consent of those whose data will be
transferred, show that processing the data “is necessary for
compliance with a legal obligation to which the controller [of
the data] is subject,” or demonstrate that processing of the
data “is necessary for the purposes of the legitimate interests
pursued by the controller or by the third party or parties to
whom the data are disclosed, except where such interests are
overridden by the interests for fundamental rights and
freedoms of the data subject.” Consent is not always possible
when the data pertain to lower-level employees or third
parties such as vendors and customers. The Working Party has
suggested that in many cases consent will not be a
possible option for processing data in response to a U.S.
discovery request.’!

The Working Party also noted that “[a]n obligation imposed
by a foreign legal statute or regulation may not qualify as a
legal obligation by virtue of which data processing in the EU
would be made legitimate.”” The Working Party left open the
possibility, however, that in some cases those subject to the
Directive could justify compliance with a U.S. discovery order
by reference to this provision.” Compliance in order to defend
or prosecute a case in the Untied States might also
qualify as a “legitimate interest[]” under the Directive,
but processing personal data pursuant to this exception can
only occur if the requested party’s interest is not outweighed

19 Richard L. Marcus, Putting American Procedural Exceptionali
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“by the interests for fundamental rights and freedoms of the
data subject.”

Entities subject to the Directive would also need to establish a
basis under Article 26(1) of the Directive to transfer the data
to the United States, a country that does not provide the same
level of protection as required under E.U. law.”” A number of
exceptions might allow transfer to the United States of ESI for
litigation purposes.” These exceptions include transfers that
are “necessary or legally required on important public interest
grounds, or for the establishment, exercise or defence of legal
claims.”” However, the Working Party has explained that this
and other exceptions in Article 26(1) “must be interpreted
restrictively” and that member states “may provide for the
exemptions not to apply in particular cases.” In addition,
the Working Party has stated that “this exception can only be
applied if the rules governing criminal or civil proceedings
applicable to this type of international situation have been
complied with, notably as they derive from the Hague
[Evidence] Convention[].”” It therefore appears that, in the
Working Party’s view, the data must be requested through the
Hague Convention for it propetly to be transferred for use in
a legal proceeding in the United States, although the basis for
such an interpretation of the Directive is not clear.

In addition to general privacy laws, some countries have
enacted, or protect by privilege, sector-specific data such as
banking information.®  Switzerland, for example,
notably protects banking information.” Other countries such
as Israel also have bank-confidentiality laws to protect bank
customers’ privacy.”

2. Cost-containment

One English judge observed long ago, “Truth, like all other
good things, may be loved unwisely — may be pursued too
keenly — may cost too much....” It may be said that
other nations’ pretrial disclosure law, especially in
civil-law jurisdictions, reflects acceptance of this adage
more than modern U.S. discovery rules, which impose
broad requirements to preserve and produce ESI. Indeed,
e-discovery has changed business and legal practice in the
United States. General counsels throughout the country
oversee multidisciplinary teams established to prepare for,
and respond to, e-discovery requests. Many U.S. litigators

spend more time working with e-discovery vendors and
technology staff than they do writing briefs, rescarching the
law, advising clients, and trying cases. Document discovery
can take months and can involve the page-by-page review of
literally millions of documents, with sometimes mind-
boggling costs to the parties. A sub-industry of e-discovery
vendors has emerged to assist in the complex, expensive, and
time consuming process of collecting, searching, processing,
reviewing, and producing ESI. These e-discovery tasks
inevitably distract “people who should be conducting a
business, running a government agency, or otherwise
contributing to the public weal....”

While these costs are part and parcel of modern U.S. business
and discovery, they are foreign to the commercial and legal
systems of other nations. Indeed, fear of U.S. discovery costs
continues to be a major driving force in the popularity of
international arbitration to resolve commercial disputes when
the United States is a potential venue for litigation.”

3. Sovereignty

“Discovery for use in a judicial or administrative proceeding is
an exercise of jurisdiction by the state.”* While the
United States may not view a discovery order to a foreign
entity over which it has, pursuant to U.S. law,
personal jurisdiction to be the exercise of extraterritorial
authority, other nations disagree. The American Law Institute
has noted, “The common theme of foreign responses to
United States requests for discovery is that, whatever pretrial
or investigative techniques the United States adopts for itself,
they may be applied to persons or documents located in
another state only with permission of that state.”” A number
of nations took the position before the Supreme Court in
Société Nationale Industrielle Aéreospatiale v. U.S. District
Court for the Southern District of lowa (discussed in more detail
below) that U.S. discovery orders aimed at the production of
documents located within their territories violate their
sovereignty. Germany, for example, argued that “only a
German court has the legal power to enforce compliance with
an order to produce documents located in Germany,”
and that “[e]ven though issued in the United States, such [an]
order constitutes an extraterritorial assertion of sovereignty,
because it requires acts to be performed in the Federal
Republic of Germany where the evidence must be gathered.”

34 14

35 Id. at 13; see also Directive 95/46, art. 26 (providing that, when a country to which data will be transferred does not provide an adequate level of data protection, a transfer may only take

place under enumerated circumstances).
See Article 29 Working Party Report 158, supra note 21, at 13-14.
Directive 95/46, art. 26(1)(d).
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41 See, e.g., Raul et al., supra note 24, at 121.

42 See Linde v. Arab Bank, 262 F.R.D. 136, 148-49 (E.D.N.Y. 2009).
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Switzerland similarly informed the Court, “If a U.S. court
unilaterally attempts to coerce the production of evidence
located in Switzerland, without requesting governmental
assistance, the U.S. court intrudes upon the judicial
sovereignty of Switzerland.”*

Accordingly, foreign nations oppose compliance with U.S.
discovery requests based on their view that evidence-gathering
is a function of the nation in which the evidence
is located; and extraterritorial application of U.S. law,
including discovery law, offends their rights to “control...
[their] territory generally to the exclusion of other states. .. to
govern in that territory, and...to apply law there.”
These foreign states can point to the “first and foremost
restriction imposed by international law upon a State. .. that
— failing the existence of a permissive rule to the contrary — it
may not exercise its power in any form in the territory of
another State.™

U.S. discovery requests or orders issued directly to citizens of
civil-law countries also contravene the role of the judge in
civil-law procedure. In the civil-law tradition, “the central
task. .. is for the judge to identify the legal and factual issues
involved and to decide them correctly.”” Because common-
law pretrial discovery is meant to inform the parties, not the
judge, and is carried out by the litigants themselves, civil-law
judges and advocates may view it as an usurpation of the
judicial role.” Thus, “an American discovery demand...
addressed directly to a foreign party, ...comes across as an
attempt to circumvent the judiciary.”*

Moreover, inherent in the concept of territorial sovereignty is
the right to provide for national security. This process also
involves striking a balancing among different values.
China, for example, strikes a balance between individual rights
and collective authority in a manner that favors collective
security. Chinese secrecy laws are broad and prohibit
disclosure by Chinese nationals of technological and
economic data that might be requested during discovery.”

4. Expressions of Foreign Interests
Foreign states have expressed their interest in shielding their
nationals from U.S. pretrial document discovery without their
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permission in two important ways: (a) declarations pursuant
to Article 23 of the Hague Evidence Convention, and (b)
so-called blocking statutes.

(a) Article 23

One obvious and explicit expression of opposition to U.S.
discovery lies in Article 23 of the Hague Evidence Convention.
That provision states: “A Contracting State may at the time of
signature, ratification or accession, declare that it will not
execute Letters of Request issued for the purpose of obtaining
pre-trial discovery of documents as known in Common Law
countries.” In 2003, a Special Commission of the Hague
Conference explained that “Article 23 was intended to permit
States to ensure that a request for the production of documents
must be sufficienty substantiated so as to avoid requests
whereby one party merely seeks to find out what documents
may generally be in the possession of the other party to the
proceeding.” Despite this intended meaning, many parties to
the Hague Convention have issued unqualified declarations
that they will not execute letters of request to provide pretrial
document production.” Some of these countries may have
done so out of the mistaken belief that “pre-trial discovery”
means disclosure of information before a suit has been filed.”
These declarations, if understood to prohibit all letters of
request for pretrial document discovery, stand as an
impediment to one of the major purposes of the Hague
Convention: to provide “a bridge between common law and
civil law procedures.”

The United Kingdom, the original proponent of Article 23,
has issued an Article 23 declaration but has clarified
that its declaration is limited to requests “to produce any
documents other than particular documents specified in the
Letter of Request as being documents appearing to the
requested court to be, or to be likely to be, in [the requested
person’s] possession, custody or power.”® The Hague
Conference has encouraged other countries to follow the
United Kingdom’s lead, and some have done so;
however, many countries appear to retain their blanket
rejection of requests for the pretrial disclosure of documents.”
France has also made a declaration under Article 23, but it will
only allow the execution of letters of request for documents
that are specifically identified and have a precise link to the

4
5
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litigation.*” The requesting party must describe the documents
with a reasonable degree of specificity using things like the
date, nature, and author of the documents.®

(b) Blocking Statutes

As one commentator has put it, “[v]arious episodes of
expansionism in American law, largely antitrust and securities
law, have led to the adoption in many countries of ‘blocking’
statutes designed to frustrate American discovery.”*
U.S. courts have frequently encountered blocking statutes that
would prevent foreign nationals’ acquiescence in U.S. courts’
discovery orders.” The statutes vary in their scope and
enforcement.®® Seven parties to the Hague Evidence
Convention and the European Community recently reported
to the Permanent Bureau of the Hague Conference that they
have some form of blocking statute that prevents those subject
to their jurisdiction from giving evidence under defined
circumstances to foreign courts, though the nature of these
statutes varies.”

Perhaps the most well-known is the French blocking statute,
which imposes criminal penalties on French nationals and
residents for “communicating...to foreign public authorities,
economic, commercial, industrial, financial, or technical
documents or information, the communication of which
[would] infringe upon the sovereignty, security, or essential
economic interests of France or upon the public order.”®
Although U.S. courts have noted that the French blocking
statute has not regularly been enforced,” a French lawyer was
convicted and fined €10,000 for violating the statute by
providing documents in response to an order of the U.S.
District Court for the Eastern District of New York.”
The French Cour de cassation upheld the conviction.”

The Supreme Court has held that blocking statutes “do not
deprive an American court of the power to order a party
subject to its jurisdiction to produce evidence even though the
act of production may violate that statute.””” However, the
Court also noted that blocking statutes are evidence of foreign
“sovereign interests in non-disclosure of specific kinds
of material.””

C. ESI Escalates the Conflicts

Conflicts between U.S. discovery rules and foreign interests in
protecting privacy, ensuring the efficient functioning of
businesses and government agencies, and preventing
encroachments on territorial sovereignty can arise to a greater
degree when the requesting party seeks ESI from a foreign
national. Developments in technology have made electronic
communication easier and faster to complete and to store, and
more difficult to purge completely. Thus, foreign parties and
third-party witnesses are often likely to possess ESI that is
potentially relevant to disputes before U.S. courts and that
contains sensitive business and personal information.
The sheer volume of data that needs to be searched, collected,
and reviewed imposes a greater risk of expense and intrusion.

Moreover, employees use e-mail both to conduct their
employers’ business and for personal communications,
thereby implicating the privacy of the employees.
Finally, U.S. litigators have come to rely on ESI as the primary
means of proving their case, and U.S. courts have become
accustomed to ordering the production of ESI despite its
sometimes heavy costs and to sanctioning parties for
spoliation when such information has not been adequately
preserved. Thus, in nearly all commercial disputes in U.S.
courts, a substantial amount of ESI is demanded and,
if necessary, ordered to be produced. ESI, more than
traditional paper-based document discovery, has the potential
to place foreign litigants in the position of violating U.S. court
orders or their own country’s law.

II. International Comity

The U.S. Supreme Court has long-recognized international
comity as a principle of federal law that calls for recognition of
“the legislative, executive or judicial acts of another nation,
having due regard both to international duty and
convenience, and to the rights of its own citizens or of other
persons who are under the protection of its laws.””
Comity is relevant when there is a true conflict between
domestic and foreign law.” What U.S. courts call comity,
however, is closely related to a principle of customary
international law that prevents unreasonable efforts by states
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to prescribe law outside their borders.”® Indeed, the Supreme
Court suggested that the comity analysis is aimed at
determining whether a U.S. court’s compulsion of foreign
discovery would be reasonable.”

As discussed below, the Supreme Court has made clear that
district courts must take into account the interests of foreign
nations and the requirements of foreign law when deciding
whether, and the manner in which, to order foreign nationals
to produce documents located abroad.

A. Aéreospatiale

In a decision that has a continuing effect on international
judicial cooperation, the U.S. Supreme Court held in Société
Nationale Industrielle Aéreospatiale v. U.S. District Court for the
Southern District of lowa that the Hague Evidence Convention
is not the exclusive means for parties in U.S. litigation to
obtain evidence located abroad. The Court held that the
Hague Convention does not deprive a district court “of the
jurisdiction it otherwise possesse[s] to order a foreign national
party before it to produce evidence physically located within a
signatory nation.””* Thus, a court may order a foreign national
over which it has personal jurisdiction to produce discovery
under the Federal Rules of Civil Procedure. The Court also
rejected a rule that would require a U.S. party requesting
discovery from a foreign litigant to first use the Hague
Evidence Convention. Such a “rule of first resort” would be,
in the Court’s view, “unwise” because the Convention’s
procedures might sometimes “be unduly time consuming and
expensive, as well as less certain to produce needed evidence
than direct use of the Federal Rules.””

The Court did acknowledge, however, that the principle
of international comity requires courts to examine
“the particular facts, sovereign interests, and likelihood that
resort to [the Hague Evidence Convention] procedures will
prove effective” before deciding whether a party must request
evidence through the Hague Convention or can do so through
the Federal Rules.*® The Court cited the Third Restatement of
Foreign Relations Law for factors that might be useful in this
comity analysis, although it did not mandate that district
courts adhere to any particular test.*" These factors are:

(1) the importance to the litigation of the evidence sought;

(2) the degree of specificity of the request;

(3) whether the information originated in the

United States;

(4) the availability of alternative means of securing the

information; and
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(5) the extent to which noncompliance with a discovery
request would undermine important U.S. interests,
or compliance would undermine important interests of the
state where the evidence is located.*

The Court also noted that the nature of the discovery request
should be considered because “[slome discovery procedures
are much more ‘intrusive’ than others.”®

Whether to order a party to submit a Hague request rather
than a request for documents under Rule 34 or a subpoena
under Rule 45 is a matter for the trial court to determine
“based on its knowledge of the case and of the claims and
interests of the parties and the governments whose statutes
and policies they invoke.” But the Court issued an
admonition to lower courts:

American courts, in supervising pretrial proceedings,
should exercise special vigilance to protect foreign
liigants from the danger that unnecessary, or unduly
burdensome, discovery may place them in a
disadvantageous position . ... When it is necessary to seek
evidence abroad...the district court must supervise
pretrial proceedings particularly closely to prevent
discovery abuses.... Objections to ‘abusive’ discovery
that foreign litigants advance should therefore receive the
most careful consideration. In addition, ... American
courts should...demonstrate due respect for any special
problem confronted by the foreign litigant on account of
its nationality or the location of its operations, and for
any sovereign interest expressed by a foreign state.”

B. Lower Courts’ Application of Aéreospatiale

Despite the Supreme Court’s direction to examine
closely discovery demands on foreign nationals, U.S. courts
have sometimes given short shrift to privacy and burden
arguments made by foreign litigants, often because U.S.
judges disfavor the procedures that the Hague Convention
requires. In one commentator’s view, lower courts after
Aéreospatiale “have generally placed the burden on those
urging resort to the [Hague] Convention and appear to
assume that Convention procedures will be less effective than
American discovery.” This preference for the Federal Rules
over the Hague Convention, which would allow a foreign
state to assert its interests by limiting or refusing to execute the
request, also “emphasizes the centrality of discovery to the
American world view.”¥
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Lower courts have concluded that Aéreospatiale requires them
to consider the particular facts of the case, the sovereign
interests of the United States and the foreign states, and the
likelihood that discovery through the Hague Convention will
be effective to determine whether a requesting party should be
ordered to use the Hague Convention rather than the Federal
Rules of Civil Procedure. To carry out this analysis,
most courts have looked to the factors set out in Section 442
of the Third Restatement of Foreign Relations Law:*
(1) the importance of the information to the litigation,
(2) the degree of specificity of the request, (3) whether the
information originated in the United States, (4) the
availability of alternative means to secure the information,
and (5) the interests of the United States and the state where
the documents are located.”

Although these courts have applied a comity analysis, many of
them have failed to consider adequately the interests of foreign
sovereigns. For example, the Third Circuit in [z re Automotive
Refinishing Paint Antitrust Litigation™ rejected German
companies’ argument that ordering discovery of documents
located in Germany would offend German sovereignty.”
The court rather unpersuasively reasoned that, because the
case involved allegations of price-fixing and German law
prohibited such conduct, “presumably Germany...would
welcome investigation of such antitrust violation to the fullest
extent.””” Whether the German government would welcome
investigation into price-fixing involving its nationals simply
fails to respond to the argument that Germany considers it a
violation of its sovereignty for a U.S. court to order those
German nationals to turn over information for use in a U.S.
proceeding. Courts have also found that discovery under the
Federal Rules instead of the Hague Convention was
appropriate due to a foreign state’s domestic laws that would
prevent disclosure or Article 23 declaration, or due to the
general inefficiency of the Convention.”

These and other cases support the observation of Judge
Roth in Automotive Refinishing that “many courts are simply
discarding the [Hague Convention] as an unnecessary hassle”
and have failed to “exercise[] the ‘special vigilance to protect
foreign litigants’ that the Supreme Court anticipated.”™*

III. Refocusing on Comity

At a time when stakeholders throughout the U.S. legal system
are questioning the wisdom of U.S. e-discovery practices,
U.S. courts should be even more solicitous of the interests and

values of foreign legal systems when regulating e-discovery in
cases involving foreign litigants. Courts should do more than
pay lip service to international comity and should not reject
foreign nations’ interests, especially those explicitly stated by
the foreign state, merely because the U.S. legal system balances
privacy, truth-secking, and cost-containment differently than
other states in crafting procedural rules. Courts must take
seriously the Supreme Court’s direction that international
comity is a principle of U.S. law that must be rigorously
applied to determine the appropriate scope of cross-border
discovery. The increased and sometimes outlandish burdens
imposed by the identification and production of foreign ESI
require even closer scrutiny of e-discovery requests than
requests for other types of discovery. Importantly, the Court
in Aéreospatiale recognized that the comity analysis depends in
part on the intrusiveness of the requested discovery.”

The Supreme Court has held that other interests sometimes
outweigh the “search for truth” in civil proceedings, and has
contrasted the interests and checks present in criminal cases
with those in civil actions.”® Moreover, document discovery
required judicial approval prior to 1970.” It would therefore
not be wholly alien to the administration of civil justice in the
United States to balance the quest for truth with other values
such as comity and respect for the interests of other nations.

Based on these propositions, we suggest that U.S. courts more
thoroughly scrutinize requests for ESI located abroad.
This scrutiny should lead courts to deny or limit such requests
under the Federal Rules of Civil Procedure or require that the
requesting party utilize the Hague Evidence Convention
when a foreign litigant demonstrates that it will violate foreign
law if it complies with a request for ESI, even when the foreign
law at issue might be described as a blocking statute.
The Court in Aéreospatiale made clear that district courts may
consider blocking statutes to be expressions of foreign nations’
interest in preventing or regulating disclosure of information
from within its territory.” U.S. courts should view blocking
statutes, even if passed directly in response to U.S. law,
as sovereign “no trespassing” signs asserting the legitimate
interest of a foreign sovereign in protecting its rights to
maintain exclusive legal control within its territory.

Consistent with Federal Rule of Evidence 44.1,
courts should consider any evidence of foreign law, including
expert declarations, to support a party’s argument that the
discovery request would require it to violate foreign law.
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Such an argument would fit within Federal Rules of Civil
Procedure 26(c) and 45(c), which allow courts to limit or
deny requests for documents that would subject the requested
party to an undue burden. Of course, courts must retain the
discretion to weigh the particular circumstances of the case,
including whether the foreign party is a plaintiff and thus has
willfully invoked the court’s jurisdiction.”

Courts also should not order discovery pursuant to the Federal
Rules merely because of a belief that the foreign state would
deny a letter of request for the information sought. The
foreign state might conclude that production would not in
fact violate domestic law or that the state’s obligations under
the Hague Convention trump domestic legal restrictions. For
those nations that have asserted blanket Article 23
declarations, it is possible that, in practice, they will not
interpret their declaration as broadly as worded. If the request
is denied and the information is specifically identified and
essential to the case, the district court can craft remedies other
than ordering the foreign litigant to violate its nation’s laws,
such as restricting the discovery rights of the foreign litigant so
that neither side is at a competitive disadvantage.

Finally, it cannot be denied that execution of a letter of
request under the Hague Convention is more time-
consuming than simply serving ordinary requests for the
production of documents. But until a more efficient means of
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cross-border evidence-gathering is devised, U.S. courts should
accept the delay as necessary to further the important interest
in demonstrating respect for foreign sovereignty, which will in
turn make other nations more likely to respond favorably to
U.S. requests for evidence located abroad.

In sum, international judicial cooperation would be better
served if courts paid as much attention to Aéreospatiale’s
admonition to weigh carefully discovery requests directed to
foreign litigants as courts pay to the Supreme Court’s holding
that the Hague Evidence Convention is not mandatory.
Courts should take into account the ways in which e-discovery
poses special challenges to foreign litigants and has the
potential to offend the interests of foreign states, which arise
because of these states’ emphases on values other than truth-
secking. While it is true that the Hague Evidence Convention
is often inefficient, at present it provides the most assurance
that a U.S. discovery request for ESI does not violate another
nation’s views of the right to privacy, the need to protect its
nationals against the high costs associated with U.S.
e-discovery, and territorial or judicial sovereignty. At the same
time, however, foreign states must reconsider blanket denials
of pretrial document discovery under Article 23 of the Hague
Evidence Convention. Without compromises on both sides,
it is likely that U.S. courts will continue to order
foreign nationals to produce ESI located abroad under
U.S. domestic law. m

99 See, e.g., Reino de Espana, 2005 WL 1813017, at *9 (ordering Spain to produce documents after comity analysis despite claim that doing so would violate Spanish law because, among
other reasons, Spain chose to sue in a U.S. court and therefore should have to comply with the court’s procedural law).



