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New Say-on-Pay Rules 
Overview 

The Securities and Exchange Commission has adopted new rules to require companies (i) to seek a 
shareholder advisory vote to approve compensation for executives disclosed pursuant to Item 402 of 
Regulation S-K; (ii) to conduct a separate shareholder advisory vote on how frequently the company will 
seek the shareholder vote on such compensation; and (iii) to disclose "golden parachute" compensation 
arrangements and, under certain circumstances, conduct a separate shareholder advisory vote to 
approve golden parachute compensation. The rules are intended to implement new Section 14A of the 
Securities Exchange Act of 1934 enacted pursuant to the Dodd-Frank Wall Street Reform and Consumer 
Protection Act. 

Shareholder Approval of Executive Compensation - Rule 14a-21(a) 

In general, Rule 14a-21(a) requires companies to seek a separate shareholder vote on Item 402 
compensation at least once every three calendar years. This vote is advisory. This requirement will apply 
to the first annual meeting of shareholders at which proxies will be solicited for the election of directors (or 
special meeting in lieu thereof) occurring on or after January 21, 2011. The shareholders will vote on the 
compensation information disclosed pursuant to Item 402, including the CD&A, compensation tables and 
narrative disclosures. However, disclosure pursuant to Items 402(k) and 402(r) (director compensation) 
and Item 402(s) (how compensation policies relate to risk management) will not be subject to the voting 
requirement. Smaller reporting companies are exempt from this requirement until their first annual 
meeting at which proxies will be solicited for the election of directors (or special meeting in lieu thereof) 
held on or after January 21, 2013. 

Rule 14a-21(a) includes a non-exclusive example of a resolution that would satisfy the voting requirement 
as follows: 

RESOLVED, that the compensation paid to the company's named executive officers, as 
disclosed pursuant to Item 402 of Regulation S-K, including the Compensation 
Discussion and Analysis, compensation tables and narrative discussion, is hereby 
APPROVED. 

Disclosure (other than for small reporting companies which are not required to provide CD&As) as to 
whether, and if so how, the Board or compensation committee has considered the results of the advisory 
vote is required in the CD&A. Item 402(b) has been amended to reflect this. 

Shareholder Approval of Frequency of Shareholder Voting on Executive Compensation 

New Rule 14a-21(b) will require issuers, at least once every six calendar years, to seek a separate 
advisory shareholder vote on whether the shareholder advisory vote should occur every one, two or three 
years. The shareholders must be given the opportunity to cast an advisory vote on whether the 
shareholder vote on executive compensation will occur every one, two or three years, or to abstain from 
voting on the matter. Issuers may vote uninstructed proxy cards in accordance with management's 
recommendation for the frequency vote only if the issuer (1) includes a recommendation for the say-on-
pay votes in the proxy statement, (2) permits abstention on the proxy card and (3) includes language 
regarding how uninstructed shares will be voted in bold on the proxy card. This vote on frequency is 
required only in a proxy statement for an annual meeting (or other meeting of shareholders at which 
directors will be elected) and applies to the first such meeting occurring on or after January 21, 2011. The 
vote is non-binding. Smaller reporting companies are exempt from this requirement until meetings held on 
or after January 21, 2013. 

Effect on Certain Rule 14a-8 Proposals 

New Rule 14a-8(i)(10) permits the exclusion of a shareholder proposal providing for a say-on-pay or 
relating to frequency of say-on-pay votes if the issuer has adopted a policy on the frequency of say-on-
pay votes that is consistent with and has been approved by a majority of the votes cast on the matter. 
However, if the frequency of vote is approved only by a plurality, the exclusion of say-on-pay and 
frequency of say-on-pay votes provided by Rule 14a-8(i)(10) is not available. 

Form 8-K 

In addition to reporting results of votes on Form 8-K within four days of the shareholder meeting, pursuant 
to Item 5.07(b) of Form 8-K, issuers are now required to file an amendment to the previously Filed Form 
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8-K within 150 calendar days after the meeting (but not later than 60 calendar days prior to the deadline 
for submission of shareholder proposals under Rule 14a-8) in which issuers must disclose their 
determination as to how frequently they will conduct shareholder advisory votes on executive 
compensation. Technical amendments to Item 5.07(b) of Form 8-K address how to disclose the results of 
the frequency vote. 

Non-Binding Nature of Votes 

The separate votes on executive compensation and frequency of such votes are advisory. New Item 24 of 
Schedule 14A requires disclosure as to the effect of the shareholder advisory votes, such as whether the 
votes are non-binding. 

No Preliminary Proxy Statement Filing 

Rule 14a-6(a) has been amended to add votes on executive compensation and frequency of such votes 
as items for which preliminary proxy statements need not be filed, whether or not the disclosure provided 
and vote sought are pursuant to Section 14A. 

No Discretionary Broker Voting 

Section 6(b) of the Exchange Act was amended by the Dodd-Frank Act to direct national exchanges to 
amend their rules to prohibit broker discretionary voting of uninstructed shares on shareholder votes in 
executive compensation or the frequency of such votes. 

TARP 

If an issuer is still subject to TARP say-on-pay requirements, it will not also need to comply with say-on-
pay or frequency vote requirements described above until its first annual (or special meeting in lieu 
thereof) meeting after all of its TARP debt has been repaid. 

Golden Parachute Disclosure Requirements 

Pursuant to Section 14A(b) enacted pursuant to the Dodd-Frank Act, the Commission has amended 
Schedule 14A to expand the disclosure requirements for golden parachute payments in connection with 
solicitations for shareholder approval of acquisitions, mergers, consolidations, or sales of all or 
substantially all of the issuer's assets. New Item 402(t) of Regulation S-K requires disclosure of all golden 
parachute arrangements with respect to the named executive officers of the target and the acquiring 
company. The disclosure requires a new "Golden Parachute Compensation" table to present quantitative 
information about the individual components of the parachute compensation based on the consideration 
per share, if a fixed dollar amount, or, if there is no fixed dollar amount, on the average closing price per 
share over the first five business days following the first public announcement of the transaction.1 Item 
402(t) requires all parachute compensation to be disclosed whether or not it discriminates in favor of the 
NEOs or is de minimis in amount.2 

Parachute payments are compensation that is based on or otherwise relates to an acquisition, merger, 
consolidation, sale or other disposition of all or substantially all of the assets of the issuer. The staff notes 
that equity awards that have vested without regard to the transaction or bona fide post-transaction 
employment arrangements would not be considered to relate to the transaction and, therefore, not subject 
to the disclosure. 

Narrative descriptions of triggers, conditions to payment, how payments are made, who would make 
payments and how long payments are made are also required. 

Disclosure of the golden parachute information is required in proxy statements, tender offer statements, 
information statements, registration statements on Form S-4 or F-4, going private filings on Schedule 13E, 
and situations requiring Item 14 of Schedule 14A disclosure. Certain exceptions and limitations for foreign 
private issuers and third party tender offers apply. 

Advisory Vote on Golden Parachute Compensation 

Generally, Section 14A(h)(2) requires a shareholder vote on certain parachute arrangements. This vote is 
non-binding. New Rule 14a-21(c) implements and expands this requirement. 

No vote is required if Item 402(t) information (discussed above) has been included in the executive 
compensation disclosure that was subject to a prior vote under Section 14A(a)(l) and Rule 14a-21(a), 
whether or not approved. Issuers should consider this alternative to streamline acquisition disclosures. 
However, generally changes in existing arrangements or addition of new arrangements after the prior vote 
would trigger the disclosure for the modified or new arrangements in the transaction disclosure proxy 
statement. In such case, only the new arrangements would be subject to a vote. The disclosure would 
include a table of all parachute compensation as well as a table showing only the new arrangement. 

The Commission decided not to exempt smaller reporting companies from shareholder advisory votes on 
golden parachute payments. 

We will issue a more detailed discussion of the golden parachute vote requirements shortly. 



Effective Date 

The new rules relating to say-on-pay and frequency of votes will be effective 60 days after publication in 
the Federal Register. Compliance with the new rules relating to golden parachute disclosure and votes 
will be required for initial filings on and after April 25, 2011. 

1. Where 402(t) disclosure is included in an annual meeting proxy statement (discussed below), the price per share amount will be 
calculated based on the closing market price per share of the issuer’s securities on the last business day of the issuer’s last completed fiscal 
year. 
2. Disclosure as to whether double or single triggers apply is also required. 

If you have any questions about the new Say-on-Pay rules, please contact a member of Venable’s 
Corporate Finance & Securities group. 

If you have friends or colleagues who would find this alert useful, please invite them to subscribe at 
www.Venable.com/subscriptioncenter. 

CALIFORNIA   MARYLAND   NEW YORK   VIRGINIA   WASHINGTON, DC 
 
1.888.VENABLE  |  www.Venable.com 

Jessica H. Braun 
jhbraun@Venable.com 
703.760.1953

Thomas W. France 
twfrance@Venable.com 
703.760.1657

Elizabeth R. Hughes 
erhughes@Venable.com 
703.760.1649

Monica E. Klein 
meklein@Venable.com 
703.760.1905

Michael A. Leber 
mleber@Venable.com 
410.244.7533

Uyen H. Pham 
uhpham@Venable.com 
410.244.7510

Kathryn B. Purple 
kbpurple@Venable.com 
410.528.2886

Eric R. Smith 
ersmith@Venable.com 
410.528.2355

Thomas D. Washburne, Jr. 
twashburne@Venable.com 
202.344.4068

Alan D. Yarbro 
adyarbro@Venable.com 
410.244.7622

  

©2011 Venable LLP. This alert is published by the law firm Venable LLP. It is not intended to provide legal advice or opinion. Such advice 
may only be given when related to specific fact situations that Venable has accepted an engagement as counsel to address.

http://www.venable.com/corporate-finance-and-securities-practices/
http://www.venable.com/Jessica-H-Braun
http://www.venable.com/Thomas-W-France
http://www.venable.com/Elizabeth-R-Hughes
http://www.venable.com/Monica-E-Klein
http://www.venable.com/Michael-A-Leber
http://www.venable.com/Uyen-H-Pham
http://www.venable.com/kathryn-b-purple
http://www.venable.com/eric-r-smith
http://www.venable.com/Thomas-D-Washburne
http://www.venable.com/Alan-D-Yarbro


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


