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California's New Tax Law Vastly Extends Its Taxing Reach
California made a number of amendments to the state’s tax laws, affecting out-of-state taxpayers whose 
tax year began on or after January 1, 2011. As a result of these amendments, many out-of-state 
taxpayers will now be subject to California taxes. The changes impose significant information and record-
keeping burdens on upper-tier partners as well as members of partnerships and LLCs. These taxpayers 
will have to determine whether they are subject to tax under the new rules by June 15 of this year to 
avoid penalties! 

Under the new amendments, taxpayers will be considered to be doing business in California for California 
tax purposes if they satisfy one of four tests. 

1. Is the taxpayer organized or commercially domiciled in California? 

2. Do annual sales in California exceed the LESSER of $500,000 or 25% of total sales? 

3. Does the value of real and tangible property in California exceed the LESSER of $50,000 or 25% 
of total property? 

4. Does payroll in California exceeds the LESSER of $50,000 or 25% of total payroll? 

Even if they fail to meet the four tests, they will still be required to pay taxes in California if they engage in 
ANY transaction for financial or pecuniary gain within the state. 

Who Will Pay the New Tax? 

So, any out-of-state taxpayer who has property or payroll in California of at least $50,001 is now subject 
to California tax. This includes both the minimum tax applicable to entities, and possibly its income tax 
and/or LLC fee. As noted above, an out-of-state taxpayer which actively engages in a single transaction 
in California will now be subject to California tax, even though it has no payroll or property and de minimis 
sales in CA. 

Under the new rules, sales from services are classified as California sales if the purchaser of the service 
is located in California, regardless of where the services are performed. This could result in an out-of-
state service partnership, such as a New York law firm, being subject to tax in California even though the 
services are performed outside of California and the firm has no property or payroll in California. 

The changes also cause some strange results for out-of-state sellers of tangible personal property. An 
out-of-state seller may fall within the protection of P.L. 86-272, and thus not be subject to California taxes 
based upon income, such as the income tax or the franchise tax. However, if that same out-of-state seller 
meets one of the test set out above, it would still be subject to the California minimum tax, currently $800 
per year, since that tax is based on doing business in California and not on net income! 

A similar result occurs where an out-of-state taxpayer apportions all of its income to states other than 
California under the rules of R&TC 25136(a), since different apportionment and sourcing rules apply 
under R&TC 25136(b) for purposes of determining whether that same taxpayer is considered to be doing 
business in California. As a result, the taxpayer would not be subject to California's income tax, since 
none of its income would be apportioned to California for income tax purposes. However, the taxpayer 
would still be subject to California's minimum tax which is based upon whether or not the taxpayer is 
doing business in California. 

Foreign LLCs which are classified as partnerships or disregarded entities may also be subject to the 
California $800 minimum tax because they are considered to be doing business in California, even 
though they are not subject to the California LLC fee since none of their income is apportioned to 
California. 
What about pass-through entities such as partnerships and LLCs? Well, partnerships and LLCs will be 
considered to be doing business in California if any of their general partners or members are California 
residents. In addition, partners and members will be considered to be doing business in California if the 
partnership or LLC itself is doing business in California. 

In determining whether any of the tests set out above are met, a partnership and LLC must take into 
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account both its own California property, payroll and sales, as well as its share of California property, 
payroll and sales of any partnership and LLCs in which it is a partner or member. So, in order to 
determine whether an upper-tier partner or member is subject to California tax, it must investigate the 
California presence of each lower-tier partnership and LLC in which it is a direct or indirect partner or 
member. This could result in an upper-tier member, for example, being subject to California tax, because 
in aggregate it has more than $50,000 in California property, even though each of the lower-tier 
partnerships or LLCs themselves are not subject to California tax because they each have less than 
$50,000 in California property. 

Requirements and Penalties 

Taxpayers are required to make an estimated California minimum tax payment no later than the 15th day 
of the six month of each current taxable year (June 15th for a calendar year taxpayer). A 10% penalty will 
be imposed if the estimated minimum tax payment is less than the actual minimum tax payment, so we 
recommend that the full $800 minimum tax be paid through the estimated tax payment. California 
imposes penalties for failure to file the required corporate, individual, LLC or partnership tax returns. 

In order to avoid penalties and interest on the unpaid taxes, out-of-state taxpayers should determine 
whether they are now subject to the new California rules, and thus required to pay the estimated 
California minimum tax by June 15, 2011. 

For additional information, please contact the authors or any member of the Venable Tax and Wealth 
Planning Group. 

If you have friends or colleagues who would find this alert useful, please invite them to subscribe at 
www.Venable.com/subscriptioncenter. 

CALIFORNIA   MARYLAND   NEW YORK   VIRGINIA   WASHINGTON, DC 
 
1.888.VENABLE  |  www.Venable.com 

©2011 Venable LLP. This alert is published by the law firm Venable LLP. It is not intended to provide legal advice or opinion. Such advice 
may only be given when related to specific fact situations that Venable has accepted an engagement as counsel to address. 
 
U.S. Treasury Circular 230 Notice: Any tax advice contained in this bulletin (including any attachments) was not intended or written to be 
used, and cannot be used, for the purpose of (a) avoiding penalties that may be imposed under the Internal Revenue Code or by any other 
applicable tax authority; or (b) promoting, marketing or recommending to another party any tax-related matter addressed herein.

http://www.venable.com/tax-and-wealth-planning-practices/


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


