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Legal Disclaimer

Any content included in this presentation or discussed during this session (“Content”) is
presented for educational and general reference purposes only. ACA International,
either directly or indirectly through speakers, independent contractors, employees, or
members of ACA International (collectively referred to as “ACA"), provides the
Content as a courtesy to be used for informational purposes only. The Contents are not
intended to serve as legal or other advice. ACA does not represent or warrant that the
Conl’[en’[r.is accurate, complete, or current for any specific or particular purpose or
application.

This information is not infended to be a full and exhaustive explanation of the law in
any area, nor should it be used to replace the advice of your own legal counsel. ACA
is the sole owner of the Contents and all the associated copyrights. ACA hereby grants
a limited license to the Contents solely in accordance with the copyright policy
provided at www.acainternational.org. By using the Contents in any way, whether or
not authorized, the user assumes all risk and hereby releases ACA from any liability
associated with the Content.

The views and opinions of the speakers expressed herein are solely those of
the presenters and not ACA International.



Introduction

« CFPB’s Authority Over Debt Collection
 Debt Collection Rulemaking
e Supervision and Examinations
e Areas of Focus in Key Enforcement Actions:
— Reasonable basis to collect and litigate
— Time-barred debt
— Credit reporting
— Misleading representations in litigation

— Due diligence and monitoring of service
providers

What to Expectin 2016 and Beyond



Five Years and Five Main
Developments

Enforcement Actions

Advocacy and
Partnership (e.g., FTC, Development of
amicus briefs, Comprehensive
coordination with state Regulations Covering
regulators, consumer Debt Collection
education)

Supervision and
Examination of Debt Debt Collection
Collection, Furnisher, Complaints
and Related Acts




Drivers of Standards &

Expectations




CFPB REGULATORY,
SUPERVISORY, AND
ENFORCEMENT AUTHORITY



Entities CFPB Has Jurisdiction

Over

 Banks with more than $10 billion in assets,
concerning the offering or provision of a
“Yconsumer financial service or product,” and
affiliates of banks.

 Nonbanks concerning offering or provision of
“Yconsumer financial service or product.”

e Service providers to aforementioned entifies.
e Related persons of aforementioned entities.

« Consumer financial service or product
defined to include debft collection.



Laws and Regulations CFPB

Enforces
« Enumerated consumer laws, including

~air Debt Collection Practices Act
-air Credit Reporting Act and Furnisher

Rule

— Electronic Fund Transfer Act and Reg. E

« CFPB’s organic statute, which prohibits
unfair, deceptive, or abusive acts and
practices (UDAAP)



CFPB DEBT COLLECTION
RULEMAKING



Debt Collection Rulemaking

CFPB is authorized to issue debt collection rules
under the FDCPA and Dodd-Frank Act's UDAAP
Provisions.

In November 2013, CFPB announced Advanced
Notice of Proposed Rulemaking, seeking comments,
data, and information from the public about debt
collection. CFPB received more than 23,000
comments.

Before final rules go into effect, CFPB first needs to
issue proposed rules, which will open a new
comment period. After taking comments into
consideration, CFPB will issue final rules.

Unlikely to go into effect until late 2017/early 2018.
CFPB has not announced a timeline for this.



What Will Rules Likely Cover?

« ANPR covered all aspects of the debt collection market,
including the following:

Transfer and accessibility of information upon sale and
placement of debts;

Validation notices, disputes, and verification;

New communications technology;

Third-party communications (e.g., recorded messages);
Payment methods and fees;

Time-barred debt (e.g., disclosures, revising SOL); and
Substantiation.

o Likely will apply to first-party collections (FDCPA does not).



Debt Collection Guidance

CFPB Bulletin 2013-07: Prohibition of UDAAP Iin the
Collection of Consumer Debfts

CFPB Bulletin 2013-08: Representations Regarding
Effect of Debt Payments on Credit Reports and
Scores

CFPB Bulletin 2014-01: FCRA Requirement that
Furnishers Conduct Investigations of Disputed
Information

CFPB Bulletin 2015-07: In-person Collection of
Consumer Debt

CFPB Bulletin 2016-01: Furnisher FCRA Obligations to
Have Reasonable Written Policies and Procedures



CFPB SUPERVISION AND
EXAMINATIONS



Supervision Authority Over
Debt Collection

e Since January 2013,
any firm with more
than $10 million in
annual receipts from
consumer debf
collection subject to
supervisory authority.




Examination Appeals Process

Financial service providers under the CFPB’s
jurisdiction may request a review of a less
than satisfactory compliance rating or any
underlying adverse finding set forth in the
relevant examination report, or adverse
findings conveyed in a supervisory letter.

Appeals are handled by a committee that
includes management at CFPB
headquarters in Washington, D.C. and
representatives of regional offices that were
not involved in the matter under review.

Requires written submission, supporting
documentation, and adherence to fime
frames.

Appeals are confidential and can be worth
the effort; however, they may be
contemporaneous with enforcement.



CFPB ENFORCEMENT ACTIVITY



Snapshot of Enforcement Actions
Involving Debt Collection

No. of settlements: 24

No. of lawsuits: 3

Total CMP: $134M

Total restitution: $350M

Total debft relief: $128M+

*As of May 20, 2016. Dollar figures are approximate and do not
include non-public supervisory actions.



Reasonable Basis to Collect /
Litigate

e String of consent orders, including
Chase, Encore, PRA, Hanna, Citl, and
Pressler & Pressler, imposing new
requirements relating 1o debt
substantiation, handling of disputes,
and documentation.

« Emphasis on purported degradation of
data infegrity when debts are sold
(and resold).



Time-Barred Debt

o Although CFPB has stated it is not per
se illegal to collect time-barred debf, it
has required companies to
affirmatively disclose in consumer-
facing communications that the
account is time-barred.



Credit Reporting

e Reasonable investigation of disputes
(e.g., Syndicated Office Systems, LLC;
Encore; PRA)

o Misrepresentations relating 1o reporting
and impact on credit score (e.q.,
American Express; ACE Cash Express)

e Inaccurate reporting (e.g., Collecto,
Inc. d/b/a ECS CCA; In re DriveTime)



Misrepresentations in
Litigation
o Misleading affidavits, such as

— Robosigning (e.g., Chase, Pressler & Pressler)

— Representing that debts have been selected for
legal action based on a review by an attorney
(e.g., PRA)

— Changes to dates and signatures after affidavits
executed (e.g., Citi)

— Implying that failure to dispute debt means debt
Is assumed valid (e.g., Encore)

 Meaningful attorney involvement before initiating
lawsuit (e.g., HannQ)



Due Diligence & Monitoring

by Service Providers

o In April 2015, CFPB filed lawsuit in Atflanta against
Universal Debt & Payment Solutions, related to a
phantom debt collection scheme.

e |n addition to the debt collection agencies and
associated individuals, named four payment
processors and telephone marketing service
provider, alleging they provided substantial
assistance to the fraudulent conduct.

e Raises important questions regarding amount of
due diligence on and monitoring of their clients
service providers must do.



CFPB ADVOCACY &
PARTNERSHIPS



Coordination with Other
Enforcement Agencies

o FTC's Operation Collection Protection

— In fall 2015, FTC announced the first
coordinated federal-state enforcement
Initiative targeting deceptive and abusive
debt collection practices.

e Enforcement Coordination

— FTC: Coordinated case against mortgage servicer,
which included debt collection allegations.

— State Attorneys General: Coordinated cases against
Freedom Stores and Chase

e Coordination of Examinations w/CSBS

OPERATION

Gollection
Protection

$




Consumer Complaints

o Office of Consumer
Response

— Began taking
complaints about
debt collection July
2013.

— Collects, investigates,
and responds to
complaints.

— Uses data for law
enforcement purposes
and shares with other
agencies like FTC.

— Publishes data online.

 Debt collection perennially the
most complained-about product
in Bureau's complaint system.

Source: 2015 FDCPA Report



Advocacy and Education Highlights

CFPB Amicus Program

The CFPB
(often with
FTC) has
appeared as
amicus (friend
of the court) in
several cases
arising under
the FDCPA,
FCRA, and
other relevant
law.

Education Initiatives

Ask CFPB for debt collections was inifiated in
October 2012. As of January 2016, debt
collection was the second most-viewed
category (credit reports and scores was first).

In July 2013, the Bureau added five sample
letters to Ask CFPB that consumers may use
when they interact with debt collectors. These
letters can help consumers get valuable
information and protect them from
inappropriate or unwanted collection activities.
The five letters address the following situations:
(1) consumers who need more information
about a debt; (2) consumers who want to
dispute their debt; (3) consumers who want to
restrict how and when a collector can contact
them; (4) consumers who have hired an
aftorney with respect to the debt matter; and
(5) consumers who want to stop all
communication from debt collectors



CFPB 2016 AND BEYOND



CFPB'’s Priorities Over the Next
Two Years

« From Day 1, CFPB has focused on four
types of problems consumers face
(the “4Ds"):

— Deception;

— Debt traps;

— Dead ends; and
— Discrimination.

e |In February, CFPB announced a nine-
point plan for addressing its near-term
priority goals. Credit reporting and
debt collection were at the top of the
list.



Priority: Credit Reporting



Priority: Debt Collection



Million-Dollar Question: How Might
the 2016 Election Impact CFPB?



Thank you - Questions

Jonathan L. Pompan Alexandra Megaris
Venable LLP ‘ Venable LLP
Partner and Co-Chair of CFPB Task Force Attorney

202.344.4383 ‘ 212.370.6210
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Gregory Nodler

Consumer Financial Protection Bureau
Senior Counsel for Enforcement Policy
and Strategy
www.consumerfinance.gov

To view Venable’s index of articles and PowerPoint presentations on
related legal topics, see www.Venable.com/cfpb/publications.

To view information and materials from the CFPB, see
www.consumerfinance.qov.
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