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Government contractors are well aware that if they lose
a follow-on contract and believe the agency’s evalua-
tion and award decision were flawed, the disappoint-
ed offerors can file a protest with the Government Ac-
countability Office (GAQ) and obtain a stay of contract
performance under a provision of the Competition in
Contracting Act (CICA) commonly known as a “CICA
stay.”! The stay will last throughout the GAO’s consid-
eration of the protest, typically more than three months.
The CICA stay is essential for ensuring a meaningful bid
protest process and, for understandable reasons, is a criti-
cal feature of the protest process for incumbents.
Consider, however, the scenario when the incum-
bent contractor loses an award, but the agency informs
the incumbent that the government will quickly transi-
tion and begin performance of the follow-on contract in
just seven days. The incumbent strongly believes that the
agency’s award decision is flawed and plans to file a bid
protest with the GAO to obtain the CICA stay. There
is an obstacle, however. The follow-on procurement was
conducted under procedures pursuant to Part 15 of the
Federal Acquisition Regulation (FAR), which require the
agency to provide offerors a post-award debriefing if re-
quested. Under such circumstances, the GAO’s bid pro-
test procedures prohibit the filing of a bid protest prior
to the debriefing. Furthermore, despite the fact that the
incumbent immediately requests a debriefing upon re-
ceiving the notice of contract award, the agency waits
until three days after the incumbent’s debriefing request
to respond, and then offers the incumbent a debriefing
date 14 days after contract award, a full week after per-
formance of the follow-on contract is scheduled to begin.
Because the agency’s first-offered debriefing date is well
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after the start of contract performance, the GAO’s bid
protest regulations would seem to prevent the incumbent
from obtaining a CICA stay before contract turnover be-
gins, after which point the agency might simply disregard
any later GAO decision in favor of the incumbent be-
cause of the cost of retransition.

Although this scenario may not seem common, it is
not unprecedented. The incumbent’s difficult position is
the result of a small, but significant, difference between
the GAO’s rules for the timeliness of a protest filing and
CICA’s deadlines for obtaining a stay of contract perfor-
mance. As discussed below, it is not clear that the GAO
considered the CICA stay implications of its rule requir-
ing contractors to wait until they receive their debriefing
to file a bid protest. The resulting disparity between the
GAO’s regulations and CICA arguably puts the GAO in
the position of thwarting the will of Congress. While the
GAOQ could amend its regulations to address this prob-
lem, there appears to be a less radical solution within the
GAO’s existing timeliness framework.

Obtaining a Stay under CICA

CICA requires that if an agency receives notice of a bid
protest within specified time frames, it must stay perfor-
mance of the awarded contract. As the U.S. Court of
Federal Claims noted in E-Management Consultants, Inc.
v. United States, the stay provision of CICA is “the key-
stone that ensures that the various provisions of CICA
work to promote competitive contracting.”” Recount-
ing the legislative history of CICA, the court quoted a
House of Representatives report published a year after
the enactment of CICA that reiterated the importance
of the automatic stay provision:

The act also establishes, for the first time in statute, a
strong enforcement mechanism through which contracts
are held in abeyance while contractors appeal to the Gen-
eral Accounting Office [now Government Accountability
Office] (GAQO) when they believe they have been unlaw-
fully denied the opportunity to compete for the award of
Government contracts. Congress included these bid protest
provisions to help ensure that the mandate for competition
would be followed and that vendors wrongly excluded from
Federal contracts would receive fair relief.?

The court further pointed out that the House report’s
explicit reasoning for including the stay provision in CICA
was to remedy the inability of a disappointed offeror to stop
contract performance while a protest was pending:
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Agencies, therefore, often proceeded with their contracts,
simply ignoring the protest process. As a result, vendors
were confronted with a fait accompli and often did not re-
ceive fair and equitable relief even when GAO decided in
their favor. . . .

A key element of the Competition [in Contracting] Act—
an automatic stay of contract award or performance pend-
ing the Comptroller General’s protest decision—was in-
cluded [in CICA] to preclude such faits accomplis and to
facilitate a fair and equitable remedy to vendors who are il-
legally denied Government contracts.*

In other words, the automatic stay provision of CICA
is meant not only to prevent the horse from leaving the
barn, but also to prevent the agency from actively throw-
ing the barn doors wide open and then later claiming
that it is simply too difficult to return the horse to its
stable. Thus, the ability of an offeror to obtain a stay of
contract performance while its bid protest is pending
is central to CICA’s aim of enhancing competition in
government contracting, as it provides a mechanism by
which an offeror can maintain the status quo until the
GAOQ decides whether the protest has merit.

Under its stay provision, CICA requires that if the
agency receives notice of a bid protest “during the peri-
od described in [31 U.S.C. § 3553(d)(4)],” then during the
pendency of that protest, the contracting officer may not
authorize the start of contract performance or, if perfor-
mance has already begun, the contracting officer must
immediately direct the suspension of performance.’ Sec-
tion 3553(d)(4), in turn, describes the relevant period for
agency receipt of notice of a protest as

the period beginning on the date of the contract award and
ending on the later of—
(A) the date that is 10 days after the date of the con-
tract award; or
(B) the date that is 5 days after the debriefing date of-
fered to an unsuccessful offeror for any debriefing that is
requested and, when requested, is required.®

Accordingly, under CICA’s plain language, the period
during which an offeror can obtain a stay of contract per-
formance runs, uninterrupted, from the date of contract
award through the later of the date 10 days after contract
award or the date five days after the date offered for a re-
quested and required debriefing. If the agency receives
notice of a protest within that period, CICA obligates it
to stay contract performance.

The GAO's Bid Protest Regulations

The incumbent’s dilemma described in the introduction
results from the GAO’s regulations regarding the time

in which a protest must be filed. Echoing the two time
frames set up by CICA, the GAO’s timeliness regula-
tion states first that “[p]rotests other than those [based on
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alleged solicitation improprieties] shall be filed not later
than 10 days after the basis of protest is known or should
have been known (whichever is earlier).”” The regulation
excludes from that time frame “protests challenging a pro-
curement conducted on the basis of competitive proposals
under which a debriefing is requested and, when request-
ed, is required.” For those protests, the regulation states:

In such cases, with respect to any protest basis which is known
or should have been known either before or as a result of the
debriefing, the initial protest shall not be filed before the de-
briefing date offered to the protester, but shall be filed not later
than 10 days after the date on which the debriefing is held.’

Thus, where a debriefing is requested and required,
a protest filed before the debriefing is premature under
the GAO’s bid protest regulations, despite the fact
that it would be filed within the time frame that ob-
ligates an agency to stay contract performance under
CICA. This is a subtle difference between CICA and
the GAO’s regulations, but it has significant conse-
quences for the offeror that cannot obtain a debriefing
before the agency authorizes the commencement of
contract performance.

Accounting for the Disparity

The question that naturally arises from this difference

is why the GAO’s timeliness regulation differs from CI-
CA’s stay provisions at all. The GAO’s bid protest reg-
ulations began taking their current form in response

to the Federal Acquisition Streamlining Act of 1994
(FASA)."® FASA required post-award debriefings in pro-
curements involving competitive proposals, setting a
deadline for offerors to request debriefings within three
days after notification of contract award and mandating
that agencies provide the debriefing “within, to the max-
imum extent practicable, five days after receipt of the
request by the agency.”'! FASA also amended CICA’s
stay provisions to provide for the time frames discussed
above, allowing for additional time to obtain a stay until
after a required debriefing.!?

In the GAO’s proposed bid protest regulations imple-
menting FASA, the timeliness provision made no dis-
tinction with respect to protests of procurements involv-
ing required debriefings. Rather, all protests other than
those based on alleged solicitation improprieties were to
be filed “not later than 14 days after the basis of protest
is known or should have been known, whichever is ear-
lier.” A commenter took issue with the proposed rule,
arguing that it was contrary to Congress’s intention in
CICA to “provide meaningful relief to an unsuccessful
offeror which filed a protest within 5 calendar days after
a required debriefing, thus obviating the unsuccessful of-
feror’s need to file a ‘defensive’ protest prior to receiving
all information to which it is entitled pursuant to a statu-
torily required debriefing.”** As reported by the GAO, the
commenter elaborated on the point:
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In light of the 14-calendar-day rule for filing timely pro-
tests, the commenter argued that if a protest is based on in-
formation discovered before a required debriefing, the pro-
tester cannot wait to file its protest until after it is debriefed
since, at that point, the 14-calendar-day period for filing a
timely protest may have expired, although the protest may
still be timely for the purpose of requiring the agency to sus-

pend contract performance.’

In other words, the commenter argued that the pro-
posed rule raised the possibility that the period for filing a
protest under the GAO’s regulations might run before CI-
CA’s statutory deadline for obtaining a stay. For example,
a contractor may learn of a basis for protest as a result of
its award notification, but it may not receive its debriefing
until more than 14 days after that date. This puts the con-
tractor in a difficult position. On the one hand, the con-
tractor can file an initial protest based on the information
contained in its award notification and later supplement
with additional grounds arising from the debriefing, which
the commenter argued was contrary to Congress’s inten-
tion in CICA to obviate the need for such “defensive”
protests. On the other hand, the contractor can wait and
file a protest after the debriefing, at which point any pro-
test the basis of which the contractor knew or should have
known as a result of its award notification would be un-
timely, thereby effectively limiting the contractor to only
those protest grounds arising from the debriefing.

Although the GAO found that the commenter’s argu-
ment warranted further consideration, it did not make any
changes to the rule as initially proposed.'® Instead, the GAO
stated that it would “evaluate the protest practice which
evolves in response to the implementation of the new de-
briefing requirements of FASA. If experience shows that a
revision to our timeliness rules would be beneficial to the
bid protest system, we will consider further rulemaking"”

It did not take long for the GAO to revisit its bid pro-
test timeliness regulations, as only six months later it is-
sued an advance notice of proposed rulemaking in which
it invited comments on changes to its timeliness rules.' In
the advance notice, the GAQO cited not only FASA’s de-
briefing requirements, but also the National Defense Au-
thorization Act for Fiscal Year 1996 (1996 NDAA), which
reduced the period in which the GAO was to resolve bid
protests from 125 days to 100 days.” Thereafter, the GAO
issued a proposed new rule that attempted to harmonize
its rules with the time frames contemplated by CICA:

Except for protests [based on alleged solicitation impropri-
eties], protests filed by a party that has received a debrief-
ing required by law shall be filed not later than 5 days after
the debriefing, and in all other cases, not later than 10
days after the basis of protest is known or should have been
known, whichever is earlier.?°

Under this proposed rule, any protest filed five days
after a required debriefing would be timely under the
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GAO’s rules. Notably, that is not precisely in line with
CICA, which requires that a protest be filed within five
days of the date offered for a requested and required de-
briefing. The GAO’s proposed rule therefore was more per-
missive than CICA, as its deadline was keyed to actual re-
ceipt of the debriefing, not the date offered by the agency.
Additionally, the proposed rule did not prohibit the filing
of a protest prior to debriefing, and instead simply required
that where a contractor received a debriefing, it had to file
its protest “not later than 5 days after the debriefing.”

After a comment period, the GAO published its final
rule regarding timeliness of protests, which took its pres-
ent form:

Protests other than those [based on alleged solicitation
improprieties] shall be filed not later than 10 days after
the basis of protest is known or should have been known
(whichever is earlier), with the exception of protests chal-
lenging a procurement conducted on the basis of competi-
tive proposals under which a debriefing is requested and,
when requested, is required. In such cases, with respect

to any protest basis which is known or should have been
known either before or as a result of the debriefing, the ini-
tial protest shall not be filed before the debriefing date of-
fered to the protester, but shall be filed not later than 10
days after the date on which the debriefing is held.?!

It was only in this final rule that the GAQO prohibited
protests prior to a debriefing, and importantly it prohibited
such protests regardless of whether the basis was “known or
should have been known either before or as a result of the
debriefing” Thus, the final rule eliminated the potential
that existed under the proposed rule for a contractor to file
protests both prior to and after debriefing.

The GAO’s stated reasoning for this change hear-
kened back to the comments it received when it first
amended its bid protest regulations in response to FASA:

Moreover, to address concerns regarding strategic or defen-
sive protests, and to encourage early and meaningful debrief-
ings, GAQO provides in paragraph (a)(2) of § 21.2 that pro-
testers shall not file an initial protest prior to the debriefing
date offered to the protester, but must file the initial protest
not later than 10 days after the date on which the debriefing
is held. In order to administer this rule, our Office may close
a file without prejudice on any protest which has been filed
before a statutorily required debriefing, upon appropriate no-
tice by an agency that the statutorily required debriefing date
has been offered. We anticipate that this debriefing will nor-
mally occur on the first date offered by the agency. However,
in the event that the agency subsequently agrees to another
date, the debriefing held on that date will be used as the basis
for determining the timeliness of the protest. While we rec-
ognize that this places a potential burden on an agency’s pro-
curement cycle time, the agency has within its control the
ability to minimize this period by offering early and meaning-
ful debriefings consistent with congressional intent.?
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This statement indicates that the GAO’s intention was
to allow a contractor that has a right to a debriefing to pre-
serve any grounds of protest of which the contractor knew
or should have known prior to its debriefing, without the
need to file a “defensive” protest prior to the debriefing. It
is not clear, however, why the GAO found it necessary to
alter the wording from the proposed rule, which simply
provided that a party that had received a debriefing had
until five days after that debriefing to file a protest. No de-
fensive protest was needed under the proposed rule, as the
contractor’s bid protest clock did not begin until the de-
briefing. Given that this second round of rulemaking was
prompted not only by FASA, but also by the 1996 NDA A’s
shortening of the GAO’s time to decide a protest from 125
days to 100 days, the GAO understandably may have had
an eye on its own clock. If a contractor could file a protest
prior to debriefing, that would start the GAO’s time to de-
cide the protest eatlier than if the contractor were required
to wait until after the debriefing.

The GAOs stated intention to “encourage early and
meaningful debriefings” appears grounded in the earlier ver-
sion of the rule, which simply required that protests be filed
within 14 days of when their basis was known or should
have been known. Under that version of the rule, agencies
might be incentivized to push debriefings later, thereby ren-
dering protests based on information known prior to de-
briefing untimely under the GAO’s bid protest regulations,
though not under CICA. As the GAO elaborated:

Under this rule and consistent with the statutory language
in FASA, a protester may file a timely protest on any issue
within 5 days of a statutorily required debriefing, as well as
obtain a stay, thus eliminating the existing anomaly that a
protester may be eligible for a stay based on a filing which
does not constitute a timely protest.?

Thus, by extending the time for filing a protest based
on any ground, whether known before or as a result of de-
briefing, the GAQO seems to have been attempting to dis-
courage any gaming of debriefing dates by agencies.

A Solution Within the Existing Regulations
The history of the GAO’s bid protest regulations reflects the
GAQ’s desire to ensure that a protest that would be time-
ly for CICA stay purposes also would be timely under the
GAOsrules. After the GAO published its first set of pro-
posed rules in response to FASA, it received comments ex-
pressing concern that the blanket 14-day rule would, under
some circumstances, result in a protest that was timely for
CICA stay purposes but late under the GAO’s rules. Under
the final version of the rule that emerged, that is no longer
the case. Moreover, it is possible for a protest to be timely
under the GAO’s rules but late for CICA stay purposes.*
[ronically, the GAO’s efforts to ensure that its bid pro-
test regulations do not deprive contractors of the benefits of
a CICA stay nevertheless, under the right circumstances, do
just that. In procurements that require debriefings, CICA
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allows a contractor to obtain a stay during the period run-
ning from the date of contract award through the date five
days after an offered debriefing. By precluding contractors
from filing a protest prior to the debriefing, the GAO’s bid
protest regulations effectively limit the statutory period for
obtaining a CICA stay after the contractor has requested a
debriefing to the last five days of that statutory period. Fur-
thermore, the GAO’s prohibition on protests prior to the de-
briefing effectively can deprive a contractor of the benefits
of the stay if contract performance begins prior to the de-
briefing.”” Even if the contractor later obtains a stay of per-
formance after its debriefing, the agency ultimately may be
tempted to disregard a GAO decision sustaining the protest,
citing the cost and effort of transitioning the work. In those
circumstances, the contractor would be entitled only to its
bid and proposal costs, a cold comfort compared to the po-
tential lost profits on the contract. In this way, the bid pro-
test regulations actually may incentivize agencies to delay
debriefings under certain circumstances, directly counter to
the GAQO’s stated intention to “encourage eatly and mean-
ingful debriefings.”

There are several potential solutions to this problem.
The bid protest rules prohibit filing a protest prior to a
debriefing only where a debriefing is requested and re-
quired. Thus, a contractor concerned about a quick start
to contract performance could opt to forgo its debriefing
in favor of obtaining a CICA stay. It would contradict
the will of Congress for the GAO’s regulations to dictate
this course of action, however, given that debriefings are
a statutory requirement and therefore reflect Congress’s
view of their importance. The GAO could amend its reg-
ulations to revert to the proposed version of the current
rule, under which a protest filed by a party that has re-
ceived a debriefing required by law was to be filed simply
“not later than 5 days after the debriefing,” and therefore
did not preclude the filing of a protest prior to the de-
briefing. Such action would require a rulemaking, how-
ever, including a notice and comment period. In light of
the likely infrequency of the situation described in the
introduction, this seems a burden not worth the effort,
to say nothing of the possibility of unanticipated con-
sequences. Likewise, Congress could amend FASA to
require agencies to provide debriefings before they can
begin contract performance. This, too, would require a
substantial effort, and also may prove an unnecessarily
blunt tool to correct what is likely an infrequent issue.

The GAO’s current bid protest regulations offer a po-
tential solution that would not require contractors to for-
feit their right to a debriefing, the GAO to amend its reg-
ulations, or Congress to act. Under the regulations, the
GAOQ has provided for exceptions to its timeliness rules:
“GAQO, for good cause shown, or where it determines
that a protest raises issues significant to the procure-
ment system, may consider an untimely protest.”?® While
it appears that the GAO has invoked this timeliness ex-
ception only in cases where a protest was filed after the
time frames set forth in the bid protest regulations,”’ the

may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



regulation uses the term “untimely” rather than “late.”
Accordingly, a plain reading of the regulation would
seem to encompass protests that would be premature
under the GAO’s rules. Thus, the GAO could rely on
this rule in limited circumstances to accept as timely a
protest filed prior to a requested and required debriefing,
where the agency has signaled its intention to commence
contract performance before providing that debriefing.

With respect to the latter of the two exceptions, the
GAO “generally regard[s] a significant issue as one of
widespread interest to the procurement community and
that has not been previously decided.”® It is perhaps
arguable whether the timeliness of a protest itself can be
a significant issue of widespread interest to the procure-
ment community. Moreover, prior decisions that have in-
voked the “significant issue” exception turn on whether
the merits of the protest, not its procedural aspects, are
of widespread interest.”’

The “good cause” exception therefore may be the more
proper vehicle. As the GAO has noted, “[t]he ‘good cause’
exception is limited to circumstances where some com-
pelling reason beyond the protester’s control prevents the
protester from filing a timely protest.”*® Where an agency
will begin contract performance before it offers a debrief-
ing, there is a compelling reason beyond the protester’s
control that prevents it from filing a timely protest, name-
ly, the agency’s quick commencement of performance and
the GAO’s own bid protest regulations, which in these
limited circumstances conflict with the congressional in-
tent expressed by CICA. If the GAO were to permit the
filing of protests under such circumstances, it would align
its regulations with CICA and eliminate the conflict that
currently exists.”! Moreover, as it becomes known with-
in the agencies that the GAO will not dismiss protests in
such circumstances, it is not unreasonable to think that
agencies will move more expeditiously to offer debriefings
prior to commencing contract performance, which is fully
in keeping with the GAO’s stated goal of encouraging
early and meaningful debriefings.

The GAO’s bid protest regulations must juggle several
competing requirements. Contractors must be able to pre-
serve the status quo while their concerns are addressed.
Agencies must be encouraged to provide, and contractors
must be encouraged to seek, early and meaningful debrief-
ings. The GAO must bear in mind its statutory obligation
to resolve protests within 100 days. It is perhaps inevitable,
then, that some cases will fall through the cracks. Fortu-
nately, the GAO’s existing regulations are flexible enough
to address those circumstances without significant further
action from the GAQO or Congress. The incumbent de-
scribed in the introduction can obtain the full benefit of
the relief fashioned by Congress in CICA, and the GAO

need only apply its own rules to ensure that result. <P
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