VENABLE..

The 2016 Election:
What Does It All Mean for
Nonprofit Federal Grantees?

Wednesday, November 30, 2016, 3:30 pm — 5:00 pm ET
Venable LLP, Washington, DC

Moderator
Jeffrey S. Tenenbaum, Esq.
Partner and Chair of the Nonprofit Organizations Practice, Venable LLP

Speakers

Dismas N. Locaria, Esq.
Partner, Government Contracts Practice Group, Venable LLP

Melanie Jones Totman, Esq.
Associate, Government Contracts Practice Group, Venable LLP

Kara M. Ward, Esq.
Counsel, Legislative and Government Affairs Practice Group, Venable LLP




/

*Please note that CAE credit is available only
to registered participants of the live
program.

CAE Credit Information

As a CAE Approved Provider educational program related to the
CAE exam content outline, this program may be applied for
1.5 credits toward your CAE application

or renewal professional development requirements.

Venable LLP is a CAE Approved Provider. This program meets the requirements for fulfilling the professional development
requirements to earn or maintain the Certified Association Executive credential. Every program we offer that qualifies for
CAE credit will clearly identify the number of CAE credits granted for full, live participation, and we will maintain records

of your participation in accordance with CAE policies. For more information about the CAE credential or Approved
Provider program, please visit www.whatiscae.org.

Note: This program is not endorsed by, accredited by, or affiliated with ASAE or the CAE Program. Applicants may use any
program that meets eligibility requirements in the specific timeframe towards the exam application or renewal. There are
no specific individual courses required as part of the applications—selection of eligible education is up to the applicant
based on his/her needs.
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Upcoming Venable Nonprofit Events
Register Now

« December 12, 2016: Top Ten Risks Facing
Nonprofits Operating Internationally, co-sponsored
by Venable LLP and BDO

e January 12, 2017: Top Ten Hot-Button Insurance Issues
Facing Nonprofits
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Introducing Venable’s New
Government Grants Resource Library

To view Venable’s Government Grants Resource Library, visit www.grantslibrary.com.
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Agenda

e Overview
— The landscape of what the next administration inherits
— Transition and new leadership
— New priorities
— Timelines of note

« Administrative action: What is up for immediate
change?

* What does the election mean for nonprofit

recipients of federal grants and cooperative
agreements?

* Your program may be defunded for current or
future years — Now what?
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M ydhat the Next President Inherits:
v The Debt
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Discretionary Spending

* [pretty slide/chart/graph on discretionary
spending; DoD spending or others]

VENABLE



/

Observations: The Debt Matters in the
115t Congress

 Need more money to cover projected growth in
mandatory spending

e New revenue sources (tax)

— Bipartisan lack of leadership and unwillingness to make difficult
economic choices

— Focus on least-understood provisions rather than most-
understood

» E.g. “carried interest” versus “mortgage interest”

e Spending cuts?
— Federal government employment
— U.S. Dept. of Education; EPA?
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- The Next Administration
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New Leadership: Key Confirmed Cabinet Secretaries

Education HUD HHS Defense
Betsey DeVos Dr. Ben Carson Rep. Tom Price General James Mattis
Transportation Energy Treasury Commerce
Elaine Chao Harold Hamm Steven Mnuchin Wilbur Ross

...Still evolving
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New Leadership: Regulators and
Agency Positions

» Key regulators:
— Will they serve out their terms? Resign?

— Process for replacement governed by the Federal
Vacancies Act
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New Priorities

e 4,000 new positions take time to fill.

* The takeaway: Immediate, wholesale change is
unlikely.
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New Leadership: House and Senate
Appropriations

e House:
Rodney Frelinghuysen, Nita Lowey,
Chair Ranking
 Senate:
or
Thad Cochran, Patty Murray, Patrick Leahy,
Chair Ranking Ranking

...Still evolving
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Budget Committees

e House:

TBD, Chai John Yarmuth,
(Current Chair Tom Price was R k
selected as HHS Secretary.) anking
e Senate:
Mike Enzi, Bernie Sanders,
Chair Ranking

...Still evolving

New Leadership: House and Senate
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Timelines of Note

e Key Dates

— May 30-31, 2016: CRA date for regulation
publication

— Dec 9, 2016: Current government funding expiration

— March 2017: Debt ceiling
— March 2017: CRA date for regulatory repeal

* Federal Budget Process
— President’s budget and agency request timelines
— Congressional process (hearings, proposal, passage)
— Reconciliation as a tool (exempt from filibuster)
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Priorities

* First 100 days

e Government
budget fight

e Tax plan

o Affordable Care Act

 Financial services reform

VENABLE



Administrative Action: What Is up for
Immediate Change?

« Revocation of Executive Orders
— Cancel "illegal” and “overreaching” executive orders

— Likely to be rescinded:

e Executive Order 13706, Paid Sick Leave for Workers on Federal
Contracts

» Executive Order 13673, Fair Pay and Safe Workplaces
» Executive Order 13658, Establishing a Minimum Wage for Contractors
— May survive:

» Executive Order 13672, Prohibiting Discrimination Based on Sexual
Orientation and Gender Identity

» Executive Order 13627, Strengthening Protections Against Trafficking
in Persons in Federal Contracts

e "Midnight Regulations”
« Congressional Review Act (CRA)
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What Does the Election Mean for
Nonprofit Award Recipients?

e Budgets
— DoD, DHS, NASA, and DoT expected to increase
— CFPB, EPA, HHS expected to decrease

e Changes in enforcement

— Audit and fraud investigation and enforcement are
unlikely to change

0 Preventing fraud is a bipartisan issue
0 Qui tam provision of the FCA will still entice third parties

— May be more business friendly with regulatory
Interpretations

* Freeze on hiring of federal employees
— Could further slow administrative processes
— Lower morale

VENABLE
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Your Program May Be Defunded for

Current or Future Years - Now What?

» Know the terms of your agreement — what is required for termination?

— Are there applicable cure periods related to a termination for cause?
— What wind-up period is required for terminated funding?
— How will costs that have been incurred but not submitted be reimbursed?

* Know your certifications across all agreements and donors.

« Ensure that you do not receive bad past performance ratings or are
“terminated for cause,” as this could impact your future ability to receive
awards.

— If terminated for material failure to comply,

0 The termination decision will be reported through SAM.

0 The termination decision will be available in the OMB-designated integrity and
performance system for a period of five years from the date of the termination, then
archived.

0 Federal awarding agencies that consider making an award during a five-year period must
consider that information in judging whether the non-federal entity is qualified to receive
an award.

e But organizations can and should comment on any termination reports in
SAM.
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Your Program May Be Defunded for

Current or Future Years - Now What?

* Engage in dialogue with the agency early about options to:
— Reduce costs by narrowing scope or substituting personnel,
— Transfer funds to other critical needs, or
— Reduce matching requirements

e Recipients must request prior approvals from federal awarding
agencies for modifying, scope, key personnel, changes in cost
share or matching, or certain costs that require prior approval
(see 2 CFR § 200.308).

 If your organization has concerns regarding the long-term funding
of your program:

— Have a game plan mapped out and discussed prior to defunding.

— Build a record of the successes, positive performance, and overall
benefits.
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Your Program May Be Defunded for

Current or Future Years - Now What?

* Engage in dialogue with the agency early about broadening scope to capture repurposed
program income.

* Know how you are required to treat program income under your agreement and what
constitutes program income.

* Under 2 CFR § 200.307(e), there are three methods for treating program income:

1. Deduction: “Ordinarily program income must be deducted from total allowable costs to
determine the net allowable costs.”

2. Addition: " With dprior approval of the federal awarding agency . . . program income may be
added to the federal award by the federal agency and the non-federal entity. The program
income must be used for the purposes and under the conditions of the Federal award.”

3. Cost sharing or matching: “With prior approval of the Federal awarding a?ency, program
income may be used to meet the cost sharing or matching requirement of the federal award.
The amount of the federal award remains the same.”

* Are there investments that you could make to generate program income?

« Canyou clarify the scope and terms of your agreement to allow for program income to
cover additional efforts or the matching requirement to free up other funds?
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Your Program May Be Defunded for

Current or Future Years - Now What?

Clarify how program income will be treated after closeout, particularly if that
closeout is accelerated because of defunding.

— Consider whether moving through the process quickly may beneficially free up program
income or more quickly get your organization’s final requests to the front of the line.

— 8§200.343(b): “"Unless the federal awarding agency or pass-through entity authorizes an
extension, a non-federal entity must liquidate all obligations incurred under the federal
award not later than 90 calendar days after the end date of the period of performance as
specified in the terms and conditions of the federal award.”

« §200.307(f) allows for agencies to provide guidance on how program income will be
treated after the period of performance.

— "Income after the period of performance. There are no federal requirements governing the
disposition of income earned after the end of the period of performance for the federal
award, unless the federal awarding agency regulations or the terms and conditions of the
federal award provide otherwise. The federal awarding agency may negotiate
agreements with recipients regarding appropriate uses of income earned after the
period of performance as part of the grant closeout process.”
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Questions?

Jeffrey S. Tenenbaum, Esq. Dismas N. Locaria, Esq.
Partner and Chair of the Nonprofit Partner, Government Contracts
Organizations Practice, Venable LLP Practice Group, Venable LLP
jstenenbaum@Venable.com dlocaria@Venable.com
t 202.344.8138 t 202.344.8013
Melanie Jones Totman, Esq. Kara M. Ward, Esq.
Associate, Government Contracts Counsel, Legislative and Government
Practice Group, Venable LLP Affairs Practice Group, Venable LLP
mjtotman@Venable.com kmward@Venable.com
t 202.344.4465 t 202.344.4120

To view an index of Venable's articles and presentations or upcoming programs on nonprofit legal topics, see
www.Venable.com/nonprofits/publications or www.Venable.com/nonprofits/events.

To view recordings of Venable's nonprofit programs on our YouTube channel, see www.YouTube.com/VenableNonprofits or
www.Venable.com/nonprofits/recordings.

To view Venable's Government Grants Resource Library, see www.grantslibrary.com.

Follow @NonprofitLaw on Twitter for timely posts with nonprofit legal articles, alerts, upcoming and recorded speaking
presentations, and relevant nonprofit news and commentary.
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