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Welcome to Today’s Webinar

This presentation is being recorded today and will be available at 
www.Venable.com/cfs/publications and on YouTube later this week.  

Please follow the onscreen prompts for submitting questions. Contacting us does not create an 
attorney-client relationship. While Venable would like to hear from you, we cannot represent you, or 
receive any confidential information from you, until we know that any proposed representation would 

be appropriate and acceptable, and would not create any conflict of interest. Accordingly, do not 
send Venable (or any of its attorneys) any confidential information. 

This presentation is for general informational purposes only and does not represent and is not 
intended to provide legal advice or opinion and should not be relied on as such. Legal advice can be 

provided only in response to specific fact situations. 

This presentation does not represent any undertaking to keep recipients advised as to all or any 
relevant legal developments.

ATTORNEY ADVERTISING. Prior results do not guarantee a similar outcome. 
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http://www.venable.com/consumer-financial-services.com/publications
https://www.youtube.com/user/VenableLLP
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Today’s Discussion

• New Congress:  Policymaking and Investigations
• State Attorneys General and Regulators
• New CFPB Management, FTC Update, and Banking Agencies
• Rulemaking Updates:  Small Dollar Lending, Debt collection, and 

more.
• State Legislative and Regulatory Trends
• Forging Ahead with Compliance Initiatives
• Enforcement and Litigation Trends
• Future of Bank FinTech Partnerships and Chartering
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New Congress:  Policymaking and Investigations
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Overview of the Political and Legislative Landscape
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Overview of the Political and Legislative Landscape
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Consumer Financial Services Policy in the 116th Congress

New Congress: 
• Pressure to pass legislation to “reign in Wall Street” and “protect consumers.”  
• While not a focal point for Pelosi, she will accommodate Chairwoman Waters and a new crop of 

Freshman members and allow Waters’ to bring bills to the full House. 

Rep. Waters assuming Chair of Financial Services Committee: 

• Pelosi ally in her 15th Congressional Term, has long focused on using her seat on the Committee to 
raise issues of consumer protection. She will have a new platform as Chair.  

• “I will prioritize protecting consumers and investors from abusive financial practices.” 
• Waters refers often to the “lessons of 2008” and the financial crisis.  She will preside over the 

Committee through that lens.
• Waters will split her agenda and Committee time between a legislating and investigating.

Ranking Member Patrick McHenry (R-NC): skilled and aggressive debater, 
will be an effective counterweight to Waters.  
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House Financial Services Committee Agenda

Legislative:
• Bolstering the CFPB and undoing Mulvaney's organizational reforms.
• Consumer Privacy--National Standard for data protection, including legislation addressing credit bureaus
• Community Reinvestment Act (in response to OCC actions) 
• Punishing large-bank “bad actors” (i.e., Megabank Accountability and Consequences Act). 
• GSE Reform—possible, but will need some bi-partisan consensus

Investigative: “I’m not going to spend all of time investigating. Just SOME of my time investigating.”
• Any financial institutions with Trump Organization affiliations
• Any financial institutions having made headlines for consumer fraud or misconduct
• Recent CFPB actions under Mulvaney including settlements of ongoing cases and rulemakings (i.e. Payday / Small 

Dollar Lending)
• Credit Bureaus and data breach
• HUD actions, including Fair Housing enforcement
• Diversity and inclusion in large financial institutions

NOTE: Companies that have had dealings with the CFPB or other regulators may be called on to provide information, 
if not actually testify, as the Committee conducts oversight of the Federal financial regulators. 

9



© 2019 Venable LLP

House Committee Players
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• Key Members for consumer finance: Long time members, largely more moderate; newer members will pull 
the committee to the left. 

• Rep. Gregory Meeks (D-NY) or Clay (MO) Consumer Protection, Financial Institutions 
• Rep. Emanuel Cleaver (D-MO) or Rep. Lacy Clay (D-MO) Housing and Insurance
• Rep. Al Green (D-TX) Oversight and Investigations subcommittee (unchanged)

• New Players: Liberal Freshman members pushing to get on the Committee to help tilt the Committee 
leftward.  Occasio-Cortez, etc.

• New Subcommittee--Diversity and Inclusion subcommittee 

• Senate Banking Committee
• Chairman Crapo and Brown to continue as Chair and Ranking member; Sens. Brown and Warren will use this 

as a platform to raise issues around the CFPB and Consumer issues. 

• Limited agenda—limited ability to work in a bi-partisan way
• Less Senate Moderates
• One or more Presidential Candidates
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State Attorneys General and Regulators
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State Attorneys General

12By AHC300 - Own work, CC BY-SA 4.0, 
https://commons.wikimedia.org/w/index.php?curid=37019842
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State Regulatory Agencies on the Front Lines
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• Democratic Attorneys General Association announced that 2018 was the “Year of the Democratic 
Attorney General” (democraticags.org)

– Post 2018 election: Democratic AGs hold 27 offices
– 7 incumbent wins; 4 flipped seats (Colorado, Michigan, Nevada, and Wisconsin)

• “Democrats plan to build upon dozens of existing lawsuits fighting Mr. Trump’s attempt to undercut 
the Affordable Care Act, roll back environmental regulations and install hard-line immigration 
policies. They are also targeting Mr. Trump’s continued ties to his business empire, arguing he’s 
improperly profiting from his presidency.”  Wall Street Journal (Dec. 10, 2018)

• Republican Attorneys General will continue to support deregulation, stating that the President has 
“unleash[ed] the American economy from $33 billion in federal regulatory burdens since taking office. 
His executive order requiring federal agencies repeal two regulations for each enacted has saved 
billions in compliance and regulatory costs, freeing up money that businesses can now use to invest 
in new projects and employees…. Deregulatory success is good news, especially for small businesses 
that are not able to mitigate compliance costs as effectively as large conglomerates. President 
Trump’s deregulatory push not only removes back-breaking costs and barriers for small businesses 
and aspiring entrepreneurs; but it also increases competition, benefitting consumers.” Louisiana State 
Attorney General Jeff Landry, The Hayride (Jan. 2, 2019)
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Following the “Year of the Democratic Attorney 
General”
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New CFPB Management, FTC Update, and 
Banking Agencies 
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Change in CFPB Management

• December 6, 2018: Kathy Kraninger named Director after a 50-49 
vote in the Senate. 

• What does this mean?
– Kraninger “officially halted all ongoing efforts” to change the Bureau’s name to the 

BCFP.  Sen. Elizabeth Warren has asked for an investigation into the cost of the prior 
name-change campaign

– Kraninger will launch a three-month “listening tour” across offices
– Data security is expected to be a Bureau priority 
– Planning to consider Payday Rule, ECOA/ Disparate Impact
– Will likely field inquires from Democrat-led House Financial Services Committee
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CFPB Under New Management

• Kathy Kraninger:  Director (Confirmed 12/18)
• Brian Johnson:  Acting Deputy Director/Principal Policy Director
• Policy Associate Directors (“PAD”):  New political positions 

instituted by former Acting Director Mulvaney
– Eric Blankenstein (Supervision, Enforcement & Fair Lending)
– Tom Pahl (Research, Markets & Regulations)
– Anthony Welcher (External Affairs)
– Sheila Greenwood (Consumer Education & Engagement)

• Other offices
– Paul Watkins, Office of Innovation
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• No longer BCFP, but what else? 
• Policy Focus:

– PADs expected to be heavily involved in policy-making.
– Philosophy will center more on disclosures and consumer choice, less on 

paternalistic rulemaking and product-based judgments (payday loans, 
riskier mortgages, etc.).

– Rulemakings to focus more on safe harbors and disclosures.
– Enforcement will be vigorous but without “presumptions of guilt” and 

will consider costs and benefits to consumers of action.

18

CFPB Under Director Kraninger
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Federal Trade Commission in 2019
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Commissioner 
Noah Joshua 

Phillips (R) 

Commissioner 
Christine S. 
Wilson (R)

Chairman 
Joseph J. 

Simons (R)

Commissioner 
Rohit Chopra 

(D)

Commissioner 
Rebecca Kelly 
Slaughter (D)

Bureau of 
Competition

Bureau of 
Consumer 
Protection

Bureau of 
Economics

Bureau of Consumer Protection - Other Key Contacts:
• Head of Bureau of Consumer Protection: Andrew Smith 
• Associate Director, Division of Financial Practices: Malini Mithal
• Associate Director, Division of Marketing Practices: Lois Greisman
• Associate Director, Division of Advertising Practice: Mary Engle
• Associate Director, Privacy & Identity Protection:  Maneesha Mithal
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Division of Financial Practices:
• Debt Collection
• Mortgage, Credit Card, and Debt Relief Services
• Lead Generation and Short-Term Lending
• Motor Vehicle Sales, Financing, Leasing
• Financial Technology

Division of Marketing Practices:
• High-Tech Internet and Telephone Scams
• Deceptive Telemarketing and Direct Mail Schemes
• Fraudulent Business Opportunity Scams
• Do-Not-Call and CAN-SPAM privacy protections
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FTC in 2019 – Focus Areas
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Division of Advertising Practices:
• Deceptive and Misleading Advertising Claims
• New Media Advertising (e.g., social media)

Division of Privacy & Identity Protection:
• Data Security
• Consumer Privacy

– Data collection, sharing, aggregation, use
– Self-regulatory frameworks
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FTC in 2019 – Focus Areas
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Payment Processing and Merchant Services
• Continuing scrutiny of non-bank payment processors, sales 

agents, payment facilitators, and others in the sales transaction
• Joint and several liability for assisting and facilitating illegal 

merchant conduct
• Ongoing debates regarding the recovery of reserve funds  
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FTC in 2019 – Focus Areas
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We hope to see you in 2019! 

For details and complete index of upcoming “Events” visit 
www.Venable.com/cfs/events. 

http://www.venable.com/cfs/events
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1/27 – 1/29 | Phoenix, AZ 
“Bank Director: Acquire or Be Acquired”

With Venable’s Laura Biddle 

3/4 – 3/6 | Las Vegas 
LeadsCon 2019:  “Q&A w/FTC” 

With Venable’s Jonathan Pompan

2/5 – 2/7 | Las Vegas 
Receivables Management Association 
(RMA) Annual Conference:  “Vendor 
Management and Integration,” with 
Venable’s Alexandra Megaris; and 

"Mergers & Acquisitions Compliance 
for Debt Buyers" With Venable’s 

Jonathan Pompan

1/16 – 1/17 | Las Vegas 
Northeast Acquirers Association NEAA

With Venable’s Ellen Berge

3/11 – 3/14 | Las Vegas 
Merchant Acquirers’ 

Committee (MAC) Annual 
Conference 

With Venable’s Ellen Berge, 
Andrew Bigart, Gerry Sachs, 

Evan Minsberg

For details and complete index of upcoming “Events” visit, 
www.Venable.com/cfs/events. 

We hope to see you in 2019! 

http://www.venable.com/cfs/events
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Regulatory Outlook
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• Small Dollar Lending: proposal to reconsider rule on its merits 
and address changes to 8/19 compliance date.

• Debt Collection:  Proposal on communication practices and 
consumer disclosures

• HMDA: Reconsideration of various parts of 2015 HMDA 
rulemaking; also will address public disclosure of data.  

• Property Assessed Clean Energy (PACE):  CFPB to conduct 
rulemaking on Ability-to-Repay PACE assessments.  

26

CFPB Regulatory Agenda for 2019
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Rulemaking - 2019

Small-Dollar Lending:
• Federal Banking Agency Uncertainty

– OCC has rescinded 2013 Guidance & Issued “Core Lending Principles”

– FDIC has issued a “Request For Information on Small-Dollar Lending” but 
has not yet rescinded 2013 Guidance

– Federal Reserve remains silent
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State Rulemakings and Developments - 2019

• California
– Installment Lending

• The California DBO recently sent letters to 20 consumer installment lenders asking about annual 
percentage rates (APRs) and lead-generation activities. DBO is considering whether to adopt rules 
that govern how Consumer Finance Law (CFL) licensees consider borrowers’ ability to repay when 
making loans.

– Commercial Lending
• Signed into law in the fall, SB 1235 requires consumer-like disclosures on certain commercial 

finance products, including small business loans and merchant cash advances.  
• The California Department of Business Oversight (“DBO”) is now required to adopt regulations 

addressing details such as calculation methods and the time, manner, and format of the new 
disclosures.  

– California Consumer Privacy Act (CCPA)
• California has started the process for developing rules for the newly adopted CCPA. The California 

Department of Justice (DOJ) announced that it would hold “six statewide forums to collect 
feedback” in advance of the rulemaking process.
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• Project Catalyst now Office of Innovation
• No-Action policy

– Old no-action policy gave little upside to participants; participation low.
– Proposed to streamline application process that requires less information 

be shared with agency.
– Proposal focuses on safe harbors and regulatory exemptions that may  

have force of law with CFPB and other regulators.
• Trial Disclosure and Product Sandboxes

– Allows testing of new disclosures and products to foster fintech
innovation.
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CFPB No Action and Sandbox Proposals
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State Rulemakings and Developments - 2019

• Maryland
– Expect follow up from passage of the Maryland Financial Consumer 

Protection Act of 2018 (HB 1634), which went into effect on October 1, 
2018, and makes a number of changes to consumer protection law in 
Maryland.

• The Act requires the Office of the Commissioner of Financial Regulation to study 
Fintech regulation and to prepare findings and recommendations to the General 
Assembly by December 31, 2019 on the industry. 

• The Maryland Financial Consumer Protection Commission is required to conduct 
various studies and include recommendations in its 2018 report to the Governor on 
topics cryptocurrencies and related matters. 
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Forging Ahead with Compliance Initiatives
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• More risk-taking, but risks remain
– Examples:  LO Compensation and RESPA in mortgages
– Regulators may be more lenient today, but typically have 3-5 year 

statutes of limitation
– Private litigants may enforce many of the statutes

• Loan investor and counterparty due diligence
– Sloppy compliance can still lead to unsaleable loans or loss of 

prospective strategic partnerships
• Mergers and Acquisitions

– Regulatory due diligence  
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Illusion of “deregulatory environment”
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Recent Enforcement and Litigation Trends, 
and What’s Next
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• January 3, 2019 – 49 AGs settle with for-profit education company to “reform its recruiting and enrollment practices and 
forgo collecting about $493.7 million in debts owed to the company by 179,529 students nationally.” Iowa AG Press 
Release

• December 29, 2018 – Wells Fargo agrees to $575 million settlement with AGs of all 50 states and D.C. stemming from 
2015 allegations about falsified consumer accounts

• December 28, 2018 – Florida AG announces multi-million dollar settlement with home builder that “allegedly failed to 
make certain disclosures to home buyers regarding the construction of some of its homes and improperly denied 
warranty coverage to certain homeowners that were otherwise covered.”  Florida AG Press Release

• December 21, 2018 – 40 AGs announce $68 Million settlement With UBS AG for manipulating LIBOR interest rates
• December 10, 2018 – New Jersey announces settlement with health insurance carrier to resolve allegations of data privacy 

breach
• December 7, 2018 – Reported (BostInno) that Mass. AG is investigating a Boston-based for-profit college (continuing that 

AG’s focus on for-profit education)
• December 6, 2018 – Reaffirmation of 40 AG coalition to stop or reduce “robocalls” including the practice of “neighbor 

spoofing” (using local area codes / exchanges to increase the likelihood that consumers will answer)
• November 1, 2018 – NY AG and FTC sue debt collection operation for allegedly demanding more debt that consumers 

owe
• October 11, 2018 – California AG and coalition of 12 state AGs announce: “State Attorneys General are the boots on the 

ground of antitrust enforcement, and we’re bringing California’s strong track record of innovative consumer protection to 
the table in these discussions.” California AG Press Release

35

State Enforcement Trends 
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Future of Bank Fintech Partnerships
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Bank Charter Options:

• Full-Service Bank
– State
– Federal

• Industrial Loan Company

• OCC Fintech Charter

37

Future of Fintech Charters/Bank Partnerships
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• State Opposition to OCC Charter Developments
– Following the OCC’s announcement it will move forward with the Fintech 

Charter, both the CSBS and NYDFS renewed their challenges to the OCC’s 
authority to issue fintech charters. 

– As before, the primary concern expressed by the CSBS and NYDFS appears to 
be that the OCC’s proposal threatens to create an entirely new federal 
regulatory regime, threatens state sovereignty, community banking, state 
consumer protection laws, and state usury laws.

• While the states have expressed opposition to the Fintech Charter, 
they have also been taking steps to address some of the licensing 
challenges faced by fintech companies. 
– NMLS Vision 2020
– Sandboxes

38

Future of Fintech Charters/Bank Partnerships
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Implications of Bank Third-Party Relationship Requirements:

• Banks subject to significant supervision and regulation
• Banks may delegate activity but not compliance responsibility
• To manage risk, banks must perform initial due diligence and 

ongoing oversight of third parties
• Bank regulators can examine third-parties with respect to 

services provided to banks

39

Risk and Compliance Initiatives
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Non-banks deciding whether to partner with a bank need to 
consider:
• State license requirements and available exemptions.
• True lender/Madden considerations.
• Ability to structure partnership in a manner that makes sense 

economically, but also complies with law.
• Ability of partnership (algorithm, compliance management 

system, etc.) to withstand scrutiny by a bank regulator. 

40

Risk and Compliance Initiatives (Non-Bank 
Fintechs)



© 2019 Venable LLP

Keep an eye on your inbox for our monthly 
Consumer Financial Services Digest! 

Below are recent headlines from our articles – available at www.venable.com/cfs/publications

Feedback:  Jonathan Pompan: JLPompan@Venable.com

http://www.venable.com/cfs/publications
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Keep an eye on your inbox for our monthly 
Consumer Financial Services Digest! 
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