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WOMEN-OWNED SMALL BUSINESS PROGRAM

Actions Needed to Address Ongoing Oversight
Issues

What GAO Found

The Small Business Administration (SBA) has implemented one of the three
changes to the Women-Owned Small Business (WOSB) program authorized in
the National Defense Authorization Act of 2015 (2015 NDAA). Specifically, in
September 2015 SBA published a final rule to implement sole-source authority,
effective October 2015. As of February 2019, SBA had not eliminated the option
for program participants to self-certify that they are eligible to participate, as
required by 2015 NDAA. SBA officials stated that this requirement would be
addressed as part of the new certification process for the WOSB program, which
they expect to implement by January 1, 2020.

SBA has not addressed WOSB program oversight deficiencies identified in
GAQ’s 2014 review (GAO-15-54). For example, GAO previously recommended
that SBA establish procedures to assess the performance of four third-party
certifiers—private entities approved by SBA to certify the eligibility of WOSB
firms. While SBA conducted a compliance review of the certifiers in 2016, it has
no plans to regularly monitor them. By not improving its oversight of the WOSB
program, SBA is limiting its ability to ensure third-party certifiers are following
program requirements. In addition, the implementation of sole-source authority in
light of these continued oversight deficiencies can increase program risk.
Consequently, GAO maintains that its prior recommendations should be
addressed. In addition, similar to previous findings from SBA’s Office of Inspector
General, GAO found that about 3.5 percent of contracts using a WOSB set-aside
were awarded for ineligible goods or services from April 2011 through June
2018. SBA does not review contracting data that could identify this problem and
inform SBA which agencies making awards may need targeted outreach or
training. As a result, SBA cannot provide reasonable assurance that WOSB
program requirements are being met and that the program is meeting its goals.

While federal contract obligations to all women-owned small businesses and
WOSB program set-asides have increased since fiscal year 2012, WOSB
program set-asides remain a small percentage (see figure).

Obligations for the Women-Owned Small Business Program and to All Women-Owned Small
Businesses in Similar Industries, Fiscal Years 2012-2017
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1 U.S. GOVERNMENT ACCOUNTABILITY OFFICE
441 G St. N.W.
Washington, DC 20548

March 14, 2019

The Honorable Nydia Velazquez
Chairwoman

The Honorable Steve Chabot
Ranking Member

Committee on Small Business
House of Representatives

The Honorable Alma Adams
House of Representatives

Women-owned businesses play an increasingly significant role in the U.S.
economy. According to the most recent U.S. Census Survey of Business
Owners, the number of women-owned businesses grew by almost 27
percent from 2007 through 2012." However, the federal goal of awarding
5 percent of procurements government-wide to women-owned small
businesses has only been met once since fiscal year 2013.2 In 2000,
Congress authorized the Women-Owned Small Business Federal
Contracting Program (WOSB program) to, among other things, reserve
contracts for qualified women-owned small businesses in industries

"In 2012, there were 9.9 million women-owned firms, an increase of more than 2 million
(or 26.9 percent) since 2007, according to the U.S. Census Survey of Business Owners
2007 and 2012.

2For women-owned small businesses, the prime contracting goal for each federal agency
is 5 percent of the agency’s prime contracting dollars awarded. A prime contract is
awarded directly to a contractor by the federal government. According to the Small
Business Administration’s 2017 Small Business Procurement scorecard, in fiscal years
2013 through 2017 the federal government’'s women-owned small business prime
contracting goal of 5 percent was met only in fiscal year 2015. See Small Business
Administration, “The Federal Government Achieves Small Business Contracting Goal for
the Fifth Consecutive Year with Record-Breaking $105 Billion to Small Businesses,” press
release no. 18-39, May 22, 2018, https://www.sba.gov/about-sba/sba-newsroom/press-
releases-media-advisories/federal-government-achieves-small-business-contracting-goal-
fifth-consecutive-year-record-breaking. Also see GAO, Small Business Administration:
Actions Needed to Improve Confidence in Small Business Procurement Scorecard, GAO-
18-672 (Washington, D.C.: Sept. 27, 2018).
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where these businesses are substantially underrepresented.® On October
7, 2010, the Small Business Administration (SBA) issued a final rule to
implement the WOSB program, and the program began operating in
2011.

SBA allows businesses to establish program eligibility through self-
certification or certification by third-party certifiers.* In 2014, we reviewed
the WOSB program and found a number of deficiencies in SBA’s
oversight of the four SBA-approved third-party certifiers and in SBA’s
eligibility examination processes.® In addition, in 2015 and 2018 the SBA
Office of Inspector General (OIG) reviewed the WOSB program and also
found several oversight deficiencies.®

3See Consolidated Appropriation Act, 2001, Pub. L. No. 106-554, §811, 114 Stat. 2763,
2763A708 (2000).The Small Business Act defines various socioeconomic categories of
businesses, and the Small Business Administration administers contracting programs
targeted to these groups. Small businesses are those that are independently owned and
operated and are not dominant in their field of operations. 15 U.S.C. § 632(a). Women-
owned small businesses must have at least 51 percent women ownership and must be
controlled by one or more women who are U.S. citizens. The ownership must be direct
and not subject to conditions, and the woman must manage the day-to-day operations of
the business and make its long-term decisions. See 15 U.S.C. § 632(n); 13 C.F.R. §
127.102; 13 C.F.R. § 127.201; 13 C.F.R. § 127.202.

“WQOSB program provisions were formally added to the Federal Acquisition Regulation on
April 1, 2011. Program regulations allow third-party eligibility certification by SBA-
approved private entities; by states through the Department of Transportation’s
Disadvantaged Business Enterprise program; or through SBA’s 8(a) Business
Development program. See 13 C.F.R. § 127.300(d)(1). According to SBA officials, the
Disadvantaged Business Enterprise program is not used to certify eligible WOSB firms,
and certifications through the 8(a) Business Development program represent a small
percentage of all WOSB program certifications. SBA officials could not provide data on
how many WOSB program firms are certified through self-certification or through the 8(a)
Business Development program.

SGAO, Women-Owned Small Business Program: Certifier Oversight and Additional
Eligibility Controls Are Needed, GAO-15-54 (Washington, D.C.: Oct. 8, 2014). We made
two recommendations to improve SBA’s oversight of the WOSB program. As of February
2019, these recommendations remained open.

8SBA Office of Inspector General, Improvements Needed in SBA’s Management of the
Women Owned Small Business Federal Contracting Program, SBA OIG Report 15-10
(Washington, D.C.: May 14, 2015). The report’s objectives were to determine whether (1)
WOSB program awards complied with the program’s set-aside requirements and (2) firms
that received WOSB set-aside awards conformed to the program’s self-certification
requirements. SBA Office of Inspector General, SBA’s Women-Owned Small Business
Contracting Program, SBA OIG Report 18-18 (Washington, D.C.: June 20, 2018). The
report’s objectives were to determine whether (1) contracts awarded on a sole-source
basis complied with requirements of the WOSB program and (2) firms that received
contracts on a sole-source basis conformed to the self-certification requirements.
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In December 2014, the National Defense Authorization Act of 2015 (2015
NDAA) amended the WOSB program by, among other things, granting
contracting officers the authority to award sole-source contracts to eligible
women-owned small businesses (WOSB) and economically
disadvantaged women-owned small businesses (EDWOSB).” The act
also removed firms’ ability to self-certify as eligible for the WOSB program
and allowed SBA to certify the eligibility of program participants as an
additional alternative to third-party certification.®

You requested that we evaluate SBA’s WOSB program, including any
actions SBA has taken in response to the 2015 NDAA and to previously
identified deficiencies, as well as usage of the program. This report
examines (1) the extent to which SBA has implemented changes to the
WOSB program made by the 2015 NDAA; (2) the extent to which SBA
has implemented changes to address previously identified oversight
deficiencies; and (3) changes in WOSB program use since 2011 and
stakeholder views on its use, including since the 2015 implementation of
sole-source authority.

To address the first objective, we reviewed the 2015 NDAA, proposed
regulations, and SBA documentation, and we interviewed SBA officials.
To respond to the second and third objectives, we interviewed SBA
officials, three of the WOSB program’s four private third-party certifiers
(referred to in the report as “third-party certifiers”), three selected federal
agencies (and three agency components within two of the agencies), and
a total of eight selected contracting offices within the six selected
agencies or components.® Using data from the Federal Procurement Data
System-Next Generation (FPDS-NG), we judgmentally selected the three
federal agencies and three components (for a total of six selected
agencies and components) because their WOSB dollar obligations
(including competed and sole-source) were among the largest or because

"Throughout this report, we use the abbreviation “WOSB” to refer specifically to women-
owned small businesses that have been certified as eligible for the WOSB program.

8The Carl Levin and Howard P. ‘Buck’ McKeon National Defense Authorization Act for
Fiscal Year 2015, Pub. L. No. 113-291, § 825, 128 Stat. 3292, 3437 (2014).

%The four SBA-approved private third-party certifiers under the WOSB program are the El
Paso Hispanic Chamber of Commerce, NWBOC (previously known as the National
Women Business Owners Corporation), U.S. Women’s Chamber of Commerce, and the
Women'’s Business Enterprise National Council. We did not speak with NWBOC, as
NWBOC officials did not make themselves available for an interview with us within the
time period necessary for our review.
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we had interviewed them for our prior work.'® Specifically, we selected the
following six agencies or agency components: the Department of
Homeland Security (DHS) and, within DHS, the Coast Guard; the
Department of Defense (DOD) and, within DOD, the U.S. Army and U.S.
Navy; and the General Services Administration (GSA)."" Within the
components and GSA, we judgmentally selected eight contracting offices
(two each from Coast Guard, U.S. Army, U.S. Navy, and GSA) based on
whether they had a relatively large amount of obligations and had used
multiple types of set-asides (competed or sole-source) to WOSBSs or
EDWOSBs.

To address the second objective, we reviewed SBA policies and
procedures for the WOSB program and SBA oversight activities, such as
SBA compliance reviews of the four third-party certifiers. We analyzed
FPDS-NG data on obligations for WOSB program set-aside contracts and
the goods and services for which they were awarded—represented by
North American Industry Classification System (NAICS) codes—against
NAICS codes approved for WOSB program eligibility to determine if these
contracts were made in eligible industries. We compared SBA’s activities
against federal internal control standards, GAO’s framework for managing
fraud risk, and our prior recommendations to SBA.'?> We also reviewed
relevant SBA OIG reports and interviewed SBA OIG officials.

To address the third objective, we analyzed FPDS-NG data from April
2011 through June 2018 (the most recent data available during the period
of our analysis) and identified trends in total obligation amounts of
competed and sole-source contracts awarded under the WOSB program
(including both WOSB and EDWOSB contracts). To determine the
relative usage of the WOSB program, we compared data on obligations

"FPDS-NG contains data for most federal contract actions that have an estimated value
over the micropurchase threshold (which is currently $3,500). The federal government
uses its data to create recurring and special reports to the President, the Congress,
federal executive agencies, and the general public.

"we spoke with officials from DHS, DOD, and GSA for this review and for our 2014
review. We selected DHS and DOD because they had the largest WOSB program
obligations. Although GSA’s WOSB program obligations were not the largest after DHS
and DOD, we selected GSA to have some continuity between the reviews and because it
maintains FPDS-NG.

2GAO, Standards for Internal Control in the Federal Government, GAO-14-704G
(Washington, D.C.: September 2014); A Framework for Managing Fraud Risks in Federal
Programs, GAO-15-593SP (Washington, D.C.: July 2015); and GAO-15-54.
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for set-asides under the WOSB program with federal contract obligations
for WOSB-program-eligible goods and services to all woman-owned small
businesses. We assessed the reliability of FPDS-NG data by reviewing
available documentation and prior GAO data reliability assessments and
by electronically testing for missing data, outliers, and inconsistent
coding."™ We found the data to be reliable for the purposes of reporting on
trends in the WOSB program and the usage of sole-source authority
under the program. Appendix | provides more detail on our scope and
methodology.

We conducted this performance audit from October 2017 to March 2019
in accordance with generally accepted government auditing standards.
Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that
the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

Background

Federal agencies conduct a variety of procurements that are reserved for
small business participation through small business set-asides. The set-
asides can be for small businesses in general, or they can be specific to
small businesses that meet additional eligibility requirements in the
Service-Disabled Veteran-Owned Small Business (SDVOSB), Historically
Underutilized Business Zone (HUBZone), 8(a) Business Development
(8(a)), and WOSB programs.

The WOSB program enables federal contracting officers to identify and
establish a sheltered market, or set-aside, for competition among WOSBs

SWe pulled data from FPDS-NG on July 25, 2018, for analysis for our third objective, as
well as for our analysis of NAICS codes for the second objective. FPDS-NG data are
entered by agency contracting officers on a real-time basis and, thus, they change every
day. FPDS-NG data undergo a certification process each January for the prior fiscal year.
The data we included in our analysis from three quarters of fiscal year 2018 had not been
certified at the time of our analysis. However, based on the data quality summary reports
from prior years, we believe these data to be reliable for the purposes of our reporting
objectives.
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and EDWOSBs in certain industries.' To determine the industries eligible
under the WOSB program, SBA is required to conduct a study to
determine which NAICS codes are eligible under the program and to
report on such studies every 5 years. WOSBs can receive set-asides in
industries in which SBA has determined that women-owned small
businesses are substantially underrepresented. EDWOSBs can receive
set-asides in WOSB-eligible industries as well as in an additional set of
industries in which SBA has determined that women-owned small
businesses are underrepresented but not substantially so.'® As of
February 2019, there were a total of 113 four-digit NAICS codes
(representing NAICS industry groups) eligible under the WOSB
program—92 eligible NAICS codes for WOSBs and 21 for EDWOSBs.®

Additionally, businesses must be at least 51 percent owned and
controlled by one or more women who are U.S. citizens to participate in
the WOSB program. The owner must provide documents demonstrating

“Economically disadvantaged is a determination made if a woman can demonstrate that
her ability to compete in the free enterprise system is impaired due to diminished capital
and credit opportunities as compared with others in the same or similar business. In order
to be economically disadvantaged, a woman must have a net worth of less than $750,000
(with certain regulatory exclusions). Generally, a woman with an adjusted gross income
for the prior 3 years averaging $350,000 or more or with assets of $6 million or more is not
deemed economically disadvantaged. Additionally, a spouse’s financial situation can be
considered. See 13 C.F.R. § 127.203.

SWOSBs are not eligible to receive awards within industries solely designated for
EDWOSBs.

8 NAICS uses a six-digit coding system to identify particular industries and their placement
in the hierarchical structure of the classification system. A four-digit code designates the
sector, subsector, and industry group. Additional digits (the fifth and sixth) provide
additional information on the NAICS industry and the national industry. WOSB program
industry eligibility determinations were made at the four-digit NAICS industry group level.
Specifically, two studies were conducted to assist SBA in determining eligible NAICS
codes. SBA commissioned the RAND Corporation to conduct the first such study. Based
on the results of the RAND study, SBA designated 45 four-digit WOSB NAICS codes and
38 EDWOSB NAICS codes, for a total of 83. See Kauffman-RAND Institute for
Entrepreneurship Public Policy, The Utilization of Women-Owned Small Businesses in
Federal Contracting (Santa Monica, Calif.: 2007). In December 2015, the Department of
Commerce issued the next study, based on which SBA increased the total number of
NAICS codes under the program to 113, with 92 WOSB codes and 21 EDWOSB codes
(which became effective March 2016). See David N. Beede and Robert N. Rubinovitz,
Utilization of Women-Owned Small Businesses in Federal Prime Contracting, a report
prepared for the Small Business Administration (Washington, D.C.: Economics and
Statistics Administration, Department of Commerce, Dec. 31, 2015). Other more technical
changes were made to the WOSB program NAICS codes in 2012 and 2017 to align them
with broader changes in NAICS codes.
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that the business meets program requirements, including a document in
which the owner attests to the business’s status as a WOSB or
EDWOSB. EDWOSBs are WOSBs that are controlled by one or more
women who are citizens and who are economically disadvantaged in
accordance with SBA regulations. According to SBA, as of early October
2018, there were 13,224 WOSBs and 4,488 EDWOSBs registered in
SBA’s online certification database.

SBA'’s Office of Government Contracting administers the WOSB program
by promulgating regulations, conducting eligibility examinations of
businesses that receive contracts under a WOSB or EDWOSB set-aside,
deciding protests related to eligibility for a WOSB set-aside, conducting
studies to determine eligible industries, and working with other federal
agencies in assisting WOSBs and EDWOSBs. According to SBA officials,
the Office of Government Contracting also works at the regional and local
levels with SBA’'s Small Business Development Centers and district
offices, and with other organizations (such as Procurement Technical
Assistance Centers), to help WOSBs and EDWOSBSs obtain contracts
with federal agencies. The services SBA coordinates include training,
counseling, mentoring, facilitating access to information about federal
contracting opportunities, and business financing. According to SBA, as
of October 2018, there were two full-time staff within the Office of
Government Contracting whose primary responsibility was the WOSB
program.

Initially, the program’s statutory authority allowed WOSBs to be self-
certified by the business owner or certified by an approved third-party
national certifying entity as eligible for the program. Self-certification is
free, but some third-party certification options require businesses to pay a
fee. Each certification process requires businesses to provide signed
representations attesting to their WOSB or EDWOSB eligibility.
Businesses must provide documents supporting their status before
submitting an offer to perform the requirements of a WOSB set-aside
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contract.' In August 2016, SBA launched certify.sba.gov, which is an
online portal that allows firms to upload required documents and track
their submission and also enables contracting officers to review firms’
eligibility documentation.'® According to the Federal Acquisition
Regulation (FAR), contracting officers are required to verify that all
required documentation is present in the online portal when selecting a
business for an award. In addition, businesses must register and attest to
being a WOSB in the System for Award Management, the primary
database of vendors doing business with the federal government.®

In 2011, SBA approved four organizations to act as third-party certifiers:

« El Paso Hispanic Chamber of Commerce,

« NWBOC (previously known as the National Women Business Owners
Corporation),

e U.S. Women’s Chamber of Commerce, and
« Women’s Business Enterprise National Council.

These organizations have been the WOSB program’s third-party certifiers
since 2011.2% According to SBA data, the Women’s Business Enterprise
National Council was the most active third-party certifier in fiscal year
2017—performing 2,638 WOSB certification examinations. The U.S.

"According to WOSB program regulations at 13 C.F.R. § 127.300(e), documents required
of self-certified WOSBSs include copies of birth certificates, naturalization papers, or
unexpired passports; joint venture agreement, if applicable; for a sole proprietorship, an
assumed/fictitious name certificate; signed WOSB program certification (an attestation by
the business of its program eligibility); if a limited liability company, articles of organization
and operating agreement; if a corporation, articles of incorporation, bylaws, and any
amendments, and all issued stock certificates, stock ledger, and voting agreements, if
any; and if a partnership, partnership agreements and amendments. Self-certified
EDWOSBs also must provide a personal financial statement for each woman claiming
economic disadvantage (SBA Form 413) and a signed EDWOSB program certification.

8According to SBA, the agency plans to move other certifications, such as those of the
8(a) and HUBZone programs, into the new system and allow documents uploaded for one
program to be reused for another.

"SFederal acquisition regulations generally require prospective vendors to be registered in
the System for Award Management—which is maintained by GSA—before the award of a
contract, basic agreement, basic ordering agreement, or blanket purchase agreement.

20To become an SBA-approved third-party certifier, interested organizations submitted an
application to SBA that contained information on the organization’s structure and staff,
policies and procedures for certification, and attestations that they will adhere to program
requirements.
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Women’s Chamber of Commerce, NWBOC, and El Paso Hispanic
Chamber of Commerce—completed 644, 105, and 12 certifications,
respectively.

As discussed previously, in 2014 we reviewed the WOSB program and
found a number of deficiencies in SBA’s oversight of the four SBA-
approved third-party certifiers and in SBA’s eligibility examination
processes and we made related recommendations for SBA.2" In addition,
in 2015 and 2018 the SBA OIG reviewed the WOSB program and also
found oversight deficiencies, including evidence of WOSB contracts set
aside for ineligible firms. In both reports, the SBA OIG also made
recommendations for SBA.?2 Further, in July 2015, we issued GAO’s
fraud risk framework, which provides a comprehensive set of key
components and leading practices that serve as a guide for agency
managers to use when developing efforts to combat fraud in a strategic,
risk-based way.?® In July 2016, the Office of Management and Budget
issued guidelines requiring executive agencies to create controls to
identify and respond to fraud risks. These guidelines also affirm that
managers should adhere to the leading practices identified in GAO’s
fraud risk framework.2*

21GAO-15-54. We made two recommendations to improve SBA’s oversight of the WOSB
program. As of February 2019, these recommendations remained open.

228BA OIG Report 15-10 and SBA OIG Report 18-18. The SBA OIG’s recommendations
are discussed in further detail later in the report.

BGAO-15-593SP.

240Office of Management and Budget, Management’s Responsibility for Enterprise Risk
Management and Internal Control, Circular No. A-123 (Washington, D.C.: July 15, 2016).
The Fraud Reduction and Data Analytics Act of 2015 required the Office of Management
and Budget to establish guidelines for federal agencies to create controls to identify and
assess fraud risks and design and implement antifraud control activities. Pub.L. No. 114-
186, § 3(a), 130 Stat. 546 (2016).
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SBA Has
Implemented One of
the Three Changes
Made by the 2015
NDAA

As of February 2019, SBA had implemented one of the three changes
that the 2015 NDAA made to the WOSB program—sole-source authority.
The two other changes—authorizing SBA to implement its own
certification process for WOSBs and requiring SBA to eliminate the
WOSB self-certification option—have not been implemented.?® The 2015
NDAA did not require a specific time frame for SBA to update its
regulations. SBA officials have stated that they will not eliminate self-
certification until the new certification process for the WOSB program is in
place, which they expect to be completed by January 1, 2020.

Sole-Source Authority Has
Been Implemented

In September 2015, SBA published a final rule to implement sole-source
authority for the WOSB program (effective October 2015).26 Among other
things, the rule authorized contracting officers to award a contract to a
WOSB or EDWOSB without competition, provided that the contracting
officer’'s market research cannot identify two or more WOSBs or
EDWOSB:s in eligible industries that can perform the requirements of the
contract at a fair and reasonable price. In the final rule, SBA explained
that it promulgated the sole-source rule before the WOSB certification
requirements for two reasons. First, the sole-source rule could be
accomplished by simply incorporating the statutory language into the
regulations, whereas the WOSB certification requirements would instead
require a prolonged rulemaking process. Second, SBA said that
addressing all three regulatory changes at the same time would delay the
implementation of sole-source authority. SBA described the sole-source
mechanism as an additional tool for federal agencies to ensure that
women-owned small businesses have an equal opportunity to participate
in federal contracting and to ensure consistency among SBA’s
socioeconomic small business procurement programs.

According to SBA, most of the 495 comments submitted about the sole-
source rule supported the agency’s decision to implement the authority

25The 2015 NDAA expanded the WOSB certification process to include the SBA
Administrator, in addition to the previously approved methods of a federal agency, a state
government, or a national certifying entity approved by SBA.

%6See Women-Owned Small Business Federal Contract Program, 80 Fed. Reg. 55019
(Sept. 14, 2015). The value of a WOSB sole-source contract, including options, cannot
exceed $6.5 million for manufacturing contracts and $4 million for all other contracts. A
related interim rule updating the FAR was issued in December 2015 and was followed by
a final rule in September 2016.
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quickly. However, the SBA OIG’s June 2018 audit report cautioned that
allowing sole-source contracting authority while firms can still self-certify
exposes the WOSB program to unnecessary risk of fraud and abuse, and
the report recommended that SBA implement a new certification process
for the WOSB program per the 2015 NDAA.?’ In addition, our previous
report identified risks of program participation by ineligible firms
associated with deficiencies in SBA’s oversight structure.?® As we discuss
in detail later, SBA has still not addressed these risks, which may be
exacerbated by the implementation of sole-source authority without
addressing the other changes made by the 2015 NDAA, including
eliminating the self-certification option.

A New WOSB Program
Certification Process Has
Not Been Implemented

As of February 2019, SBA had not published a proposed rule for public
comment to establish a new certification process for the WOSB program.
Previously, in October 2017, an SBA official stated that SBA was about
1-2 months away from publishing a proposed rule. However, in June
2018, SBA officials stated that a cost analysis would be necessary before
the draft could be sent to the Office of Management and Budget for
review. Certain stages of the rulemaking process have mandated time
periods, such as the required interagency review process for certain
rules. In June 2017, we reported that SBA officials said that an increase
in the number of statutorily mandated rules in recent years had
contributed to delays in the agency’s ability to promulgate rules in a more
timely fashion.?® As of February 2019, SBA had not provided
documentation or time frames for issuing a proposed rule or completing
the rulemaking process. However, in response to the SBA OIG
recommendation that SBA implement the new certification process, SBA
stated that it would fulfill the recommendation (meaning implement a new
certification process) by January 1, 2020.3°

In December 2015, SBA published an advance notice of proposed
rulemaking to solicit public comments to assist the agency with drafting a

27SBA OIG Report 18-18.
28GAO-15-54.

2GAO, Small Business Administration: Government Contracting and Business
Development Processes and Rule-Making Activities, GAO-17-573 (Washington, D.C.:
June 30, 2017).

%0SBA OIG Report 18-18.
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proposed rule to implement a new WOSB certification program.®! In the
notice, SBA stated that it intends to address the 2015 NDAA changes,
including eliminating the self-certification option, through drafting
regulations to implement a new certification process. Previously, in its
September 2015 final rule implementing sole-source authority, SBA
stated that there was no evidence that Congress intended that the
existing WOSB program, including self-certification, be halted before
establishing the infrastructure and new regulations for a new certification
program. The advance notice requested comments on various topics,
such as how well the current certification processes were working, which
of the certification options were feasible and should be pursued, whether
there should be a grace period for self-certified WOSB firms to complete
the new certification process, and what documentation should be
required.

Three third-party certifiers submitted comments in response to the
advance notice of proposed rulemaking, and none supported the option of
SBA acting as a WOSB certifier.3 One third-party certifier commented
that such an arrangement is a conflict of interest given that SBA is also
responsible for oversight of the WOSB program, and two certifiers
commented that SBA lacked the required resources. The three third-party
certifiers also asserted in their comments that no other federal agency
should be allowed to become an authorized WOSB certifier, with one
commenting that federal agencies should instead focus on providing
contracting opportunities for women-owned businesses. All three certifiers
also proposed ways to improve the current system of third-party
certification—for example, by strengthening oversight of certifiers or
expanding their number. The three certifiers also suggested that SBA
move to a process that better leverages existing programs with
certification requirements similar to those of the WOSB program, such as
the 8(a) program. In the advance notice, SBA asked for comments on
alternative certification options, such as SBA acting as a certifier or
limiting WOSB program certifications to the 8(a) program and otherwise

3'Women-Owned Small Business and Economically Disadvantaged Women-Owned Small
Business—Certification, 80 Fed. Reg. 78984 (Advance notice of proposed rulemaking,
Dec. 18, 2015).

32Based on our review of the publically available comment letters, one of the four third-
party certifiers did not comment on the advance notice of proposed rulemaking.
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relying on state or third-party certifiers.®® Further, in June 2018, SBA
officials told us that they were evaluating the potential costs of a new
certification program as part of their development of the new certification
rule.3*

33WOSB program regulations currently allow WOSB certification through the 8(a) program;
however, SBA officials said that this method of certification currently represents a small
percentage of all WOSB program certifications.

34Executive Order 12866 and Office of Management and Budget Circular A-4 require that
certain agencies—including SBA—generally assess the potential costs and benefits of
actions, including proposed rules that are deemed to be a “significant regulatory action.” A
“significant regulatory action” is defined by the order as one that is likely to