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Chapter 11 plans often propose (whether by settlement of claims
or otherwise) to release non-debtors from direct claims held by cred-
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tions, the Bankruptcy Code provides no explicit authority to issue
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liability.!

There has been a long-standing federal circuit court split on the
issue whether a bankruptcy court may release non-debtors from li-
ability and/or enjoin third parties from asserting their direct claims
against non-debtors without the releasing parties’ consent. The
minority view, held by the Fifth,2 Ninth® and Tenth Circuits,* bans
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nonconsensual third-party releases on the basis
that § 524(e) of the Bankruptcy Code—which
provides generally that “discharge of a debt of the
debtor does not affect the liability of any other
entity on, or the property of any other entity for,
such debt”—prohibits them. The majority view, in
contrast, held by the Second,® Third,® Fourth,’
Sixth,® Seventh® and Eleventh Circuits,'® allows
nonconsensual third-party releases in limited cir-
cumstances when supported by necessary factual
findings and procedural safeguards, based on the
view that § 524(e) merely ensures that discharge of
a debtor’s debts does not automatically release a
co-obligor from liability; that third-party releases
are not inconsistent with § 524(e); and that the
bankruptcy court has discretion to use its equitable
powers under § 105(a) to authorize releases when
necessary to carry out a legitimate bankruptcy
purpose.

On December 19, 2019, the United States Court
of Appeals for the Third Circuit, in In re Millen-

Managing Editor:
Hon. Keith M. Lundin, United States Bankruptcy Judge (1982-
2016), Nashville, Tennessee

©2020 Thomson Reuters. All rights reserved.

Norton Bankruptcy Law Adviser (USPS 013-530), is published
Monthly, 12 times per year by Thomson Reuters, 610 Opperman
Drive, P.O. Box 64526, St. Paul, MN 55164-0526. Periodicals
Postage is paid at Twin Cities, MN.

POSTMASTER: send address correspondence to Norton Bank-
ruptcy Law Adviser, 610 Opperman Drive, P.O. Box 64526, St.
Paul, MN 55164-0526.

For authorization to photocopy, please contact the Copyright
Clearance Center at 222 Rosewood Drive, Danvers, MA 01923,
USA (978) 750-8400, http://www.copyright.com or West’s Copy-
right Services at 610 Opperman Drive, Eagan, MN 55123,
copyright.west@thomsonreuters.com. Please outline the specific
material involved, the number of copies you wish to distribute and
the purpose or format of the use.

This publication was created to provide you with accurate and au-
thoritative information concerning the subject matter covered;
however, this publication was not necessarily prepared by persons
licensed to practice law in a particular jurisdiction. The publisher
is not engaged in rendering legal or other professional advice and
this publication is not a substitute for the advice of an attorney. If
you require legal or other expert advice, you should seek the ser-
vices of a competent attorney or other professional.

nium Lab Holdings II, LLC,"" addressed a new chal-
lenge to nonconsensual third-party releases in
Chapter 11 plans of reorganization—whether bank-
ruptcy courts have constitutional authority under
Stern v. Marshall'? to approve them. In the first
circuit court of appeals opinion to decide the issue,
the Third Circuit held that the constitutional
authority of bankruptcy courts to approve such
releases is well within the confines of Stern.

BACKGROUND AND PROCEDURAL
HISTORY

Millennium Lab Holdings II, LLC and its wholly
owned subsidiaries (the “Company” or “Millen-
nium”) provide laboratory-based diagnostic
services.”™ The lifeblood of the Company’s business
was its ability to bill and receive reimbursement
from the Centers for Medicare and Medicaid Ser-
vices (“CMS”)."* In 2012, the United States Depart-
ment of Justice (the “DOJ”) opened an investiga-
tion into potential wrongdoings by Millennium in
connection with its billing practices.' In April 2014,
while the investigation was ongoing, Millennium
entered into a $1.825 billion credit agreement with
a multi-lender syndicate, including various funds
and accounts managed by Voya Investment Man-
agement Co. LLC and Voya Alternative Asset
Management LLC (collectively, “Voya”).'® The
government’s pending investigation was not dis-
closed by the Company at the time of the 2014
financing, and approximately $1.3 billion of the
loan proceeds was used to pay a special dividend to
the Company’s shareholders.'”

Less than a year later, CMS notified Millennium
that it intended to revoke the Company’s Medicare
billing privileges.’® A month later, in March 2015,
the DOJ filed a complaint against Millennium in
the United States District Court for the District of
Massachusetts, alleging violations of various laws,
including the False Claims Act.' In May 2015, Mil-
lennium reached an agreement in principle with
the DOJ, CMS and other government entities to
pay $256 million to settle various claims (the “2015
Settlement”).20

However, Millennium lacked liquidity to meet its
financial obligations under the 2015 Settlement
and service its debt obligations under its loan

© 2020 Thomson Reuters
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agreement. After informing its lenders of its liquid-
ity issues, Millennium, its principal shareholders,
TA Millennium, Inc. (“TA”) and Millennium Lab
Holdings, Inc. (“MLH”), and an ad hoc group of
lenders, including Voya, began negotiating a trans-
action that would allow the Company to restructure
its debt and satisfy the settlement requirements.?!
During these negotiations, the lenders raised
potential claims against TA and MLH relating to
the 2014 credit agreement, including a lack of
disclosure regarding the government’s then pend-
ing investigation into the Company’s business.??

While negotiating with the ad hoc group, Millen-
nium informed the government that it could not
pay the settlement without restructuring its other
financial obligations.?® The government set a
deadline of October 2, 2015, by which the Company
was required to finalize a proposal supported by its
lenders and equity holders. This deadline was later
extended to October 16, 2015.2*

Millennium, its shareholders, and the ad hoc
group engaged in intensive, “highly adversarial,”
“extremely complicated” and “arm’s-length” negoti-
ations that culminated in a restructuring support
agreement (the “RSA”) entered on October 15, 2015
by the parties to the negotiations—except Voya.2s
Voya refused to approve the settlement, pursuant
to which TA and MLH agreed to pay $325 million
to fund the Company’s obligations to the govern-
ment and cover certain of Millennium’s fees, costs
and working capital requirements.?® The RSA also
required the Company’s equity holders, including
TA and MLH, to transfer 100% of the equity
interests in Millennium to the Company’s lenders.?”
Voya would receive its share of equity in the deal.?®
In exchange, and as an express condition thereof,
Millennium’s principal shareholders would be the
beneficiaries of releases of all claims, including any
third-party lender claims tied to the 2014
financing.?®

Unable to obtain Voya’s consent, Millennium filed
Chapter 11 in November 2015, seeking confirma-
tion of a prepacked plan of reorganization (“Plan”)
that included broad releases (including of third-
party claims) in favor of Millennium’s sharehold-
ers, to be supported and reinforced by a bar order
and an injunction prohibiting the pursuit of any

© 2020 Thomson Reuters

released claims (the “Third-Party Releases”).?® A
bankruptcy alternative was expressly provided for
in the RSA in the event an out-of-court restructur-
ing could not be consummated.

Maintaining that it intended to assert RICO,
fraud and related claims against Millennium’s
shareholders, Voya voted against the Plan and
objected to confirmation, arguing that the Third-
Party Releases were unlawful, and the bankruptcy
court lacked constitutional authority to approve
them under Stern.3' The bankruptcy court con-
firmed the Plan over Voya’s objection, and Voya
appealed.®?

In the initial appeal, the district court remanded
the case to the bankruptcy court on the issue
whether the bankruptcy court had constitutional
authority to approve the Third-Party Releases
under Stern.®® On remand, the bankruptcy court
determined that Stern was inapplicable to plan
confirmation.®® Further, that even if Stern applied,
the Plan complied with its limitations.?® Voya again
appealed to the district court, which affirmed the
bankruptcy court. Voya then appealed to the Third

Circuit.%®

HOLDING

In its appeal to the Third Circuit, Voya argued
that its alleged RICO/fraud claims against the
Company’s shareholders did not stem from the
bankruptcy itself and would not be resolved in the
claims allowance process; therefore, under Stern,
the bankruptcy court lacked the constitutional
authority to confirm a plan releasing its claims.?”
The Third Circuit disagreed. It articulated three
takeaways from Stern integral to the case at hand:
First, even while acting within its “core” statutory
authority, a bankruptcy court may violate Article
III of the Constitution; second, a bankruptcy court
can satisfy Article III concerns when it resolves a
matter that is integral to the restructuring of the
debtor-creditor relationship; and third, when
determining whether a bankruptcy court has acted
within its constitutional authority, courts should
focus not on the category of the “core” proceeding
but rather on the content of the proceeding.3®

Applying those principles, the Third Circuit

3
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concluded that the bankruptcy court had constitu-
tional authority to confirm the Plan and approve
the Third-Party Releases because the releases were
integral to the restructuring of the debtor-creditor
relationship.® Specifically, the releases were criti-
cal to the success of the Plan, since, without them,
TA and MLH (released non-debtors under the Plan)
would not have provided the required funding,
which was essential to the Company’s ability to
continue as a going concern.*® Without that fund-
ing, Millennium would have lost its Medicare bill-
ing privileges; would have been forced to liquidate;*!
and would not have been able to make plan distri-
butions, including payment of the 2015
Settlement.*?

Responding to another argument by Voya, the
Third Circuit cautioned that its decision was not
intended to open the “floodgates” to the limitless
power of the bankruptcy court to approve releases
“simply because reorganization financers demand
them” and that, in particular, the court was not
“broadly sanctioning the permissibility of noncon-
sensual third-party releases in bankruptcy reorga-
nization plans.”® Rather, the court reminded that
its precedents regarding third-party releases and
injunctions, which set forth exacting standards that
must be satisfied for their approval, remain in
effect.*

The court then held that the remaining issues on
appeal were equitably moot because striking the
releases at issue would “fatally scramble the plan”
and “harm a wide range of third parties” that relied
on the reorganization (although it stated the test in
the disjunctive “and/or”- suggesting that it would
have found the appeal to be equitably moot even if
only one of those findings had been made).*

PRACTICAL POINTERS AND TAKEAWAYS

The holding in Millennium Lab reaffirms the
ability of plan proponents in the Third Circuit,
including Delaware, to obtain third-party releases
in Chapter 11 plans over the objection of dissenting
creditors with non-blocking positions. Embracing a
broader view of constitutional authority of bank-
ruptcy courts than that advocated by Voya, the
court determined that it is enough that the issue
be “integral to the restructuring” and “critical to

4

the success of the plan.” While the court made clear
that its decision was limited and based on the
specific facts of the case (as are all decisions regard-
ing the propriety of nonconsensual third-party
releases by any court in any jurisdiction that al-
lows them), to ensure the constitutional authority
of the bankruptcy court to approve nonconsensual
third-party releases, plan proponents in the Third
Circuit must take care to develop a record evidenc-
ing that releases are “integral to the
reorganization.”® As a practical matter, this does
not appear to be a significant departure from prior
practice—a plan proponent in the Third Circuit
must already prove that, in addition to being fair,
nonconsensual third-party releases are necessary
to the reorganization.*” From a debtor standpoint,
this provides a practical solution to the problem of
a holdout creditor refusing to negotiate to the det-
riment of all creditors. Provided the holdout credi-
tor does not have or obtain a blocking position, ap-
proval of nonconsensual third-party releases in
appropriate circumstances over objection of the dis-
senting creditor facilitates one of the key purposes
of the Bankruptcy Code—to allow an honest debtor
to reorganize over objections of creditors, so long as
plan confirmation tests are met.

Whether an issue or proceeding is sufficiently
“integral to the restructuring” to confer constitu-
tional authority on the bankruptcy court is sure to
be a focus of litigation in future cases in the Third
Circuit.”® Faced with significant costs to litigate
plan confirmation issues, dissenting creditors that
fear they are unlikely to successfully challenge ap-
proval of nonconsensual third-party releases on the
merits should consider whether it is more prudent
to put their resources toward obtaining a blocking
position, if possible, or whether they can align
themselves with other creditors to that end.

Finally, the court’s interpretation of the “equita-
ble mootness” doctrine is noteworthy in that it
raises the question whether appellate challenge to
nonconsensual third-party releases approved by a
bankruptcy court as “necessary to the reorganiza-
tion” remains viable in the Third Circuit. This
concern aligns with other precedent on the finality
of confirmation orders and the circuit’s unwilling-
ness to try and “unscramble” large, complicated
restructurings.*
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