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On Friday, June 5, the Office of the U.S. Trade Representative (USTR) started another Section 301 investigation.1 Section 301 is 

the same process that ultimately added tariffs against virtually all goods imported from China because of the theft of U.S. 

intellectual property.2 It is also the tool used to add tariffs against many goods from Europe because of subsidies given Airbus, 

Boeing’s European competitor in the large civil aircraft market.3 This time the U.S. is targeting tax measures proposed or 

implemented against U.S. technology firms, called a Digital Services Tax (DST).  

USTR’s focus is on DST measures proposed or implemented in Austria, Brazil, the Czech Republic, the European Union, India, 

Indonesia, Italy, Spain, Turkey, and the United Kingdom. This relates to the spat last year between the U.S. and France, which 

was stayed until the end of 2020, pending completion of the Organization of Economic Cooperation and Development’s 

(OECD’s) work program called the BEPS 2.0 initiative.   

It is unclear how COVID-19 will affect the BEPS 2.0 efforts to reach consensus.  If it delays the project past 2020, France is teed 

up to levy a 3% tax against the likes of Google, Apple, Facebook, and Amazon (the “Gafa” entities, as France calls them). The 

countries named in this investigation are similarly exploring DST measures. Concerned about the unilateral imposition of DST 

measures against U.S. technology firms, the U.S. initiated the Section 301 investigation. USTR is accepting written comments, 

which must be submitted electronically and are due by July 15, 2020.   

The DST Background  

The OECD 

Tax challenges arising from digitalization and cross-border issues surrounding perceived fairness in taxation are not new.4 In 

2013, the OECD started its Base Erosion and Profit Shifting (BEPS) project.5 The BEPS project “motivated the adoption” of 

several anti-tax avoidance measures,6 such as controlled foreign corporation (CFC) rules,7 patent box nexus rules,8 thin-

capitalization rules,9 transfer pricing regulations,10 and cross-country reporting requirements.11 In May 2019, the OECD 

released its work program to address challenges posed by digitalization.12 Now referred to as “BEPS 2.0,” the expanded project 

has two pillars—(1) addressing the tax challenges of the digitalization of the economy (Pillar 1), and (2) addressing tax avoidance 

through a global minimum tax (Pillar 2).13  

The French Measure 

In 2019, around the time that the OECD was finalizing its work program on BEPS 2.0, France introduced a domestic digital 

services tax, the goal of which is to limit the ability of U.S. technology giants to avoid taxes.14 The French legislation imposes a 

3% levy directed at those companies with digital revenues of more than €750 million worldwide and €25 million in France, 

which includes those connecting customers and producers, retailers, or service providers, as well as advertising and the resale of 
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personal data for advertising purposes.15 Think Google, Apple, Facebook, and Amazon (Gafa). French legislators certainly did, 

openly calling it the “Gafa” tax.16 The U.S. response was to launch a Section 301 investigation.17 In January 2020, after threats 

of tariffs on sacrosanct French cheese and champagne,18 Presidents Macron and Trump agreed to a détente.19 The 

rapprochement is simple: France delays further collections until the end of 2020, pending the results of the BEPS 2.0 process. 

In turn, the U.S. holds off on additional tariffs.   

COVID-19 

With BEPS 2.0, as with most things, timing is everything.20 Announced January 21, 2020, the U.S.-French agreement was a 

temporary truce that permitted the OECD to continue work on BEPS 2.0.21 It is not surprising that less than ten days later the 

OECD “members reaffirm[ed] their commitment to bridge the remaining differences and reach agreement on a consensus-

based solution by the end of 2020, noting that this agreement will depend on the further concurrent work that will be carried 

out on the two pillars. An important step will be its next meeting in early July, at which it is intended to reach agreement on the 

key policy features of the solution that would form the basis for a political agreement.”22 Then enter COVID-19.  The world 

stops, and it is unclear whether the OECD will be able to finish its work on time. But with the toll on enforcement of the French 

legislation set to expire at the end of the year, the USTR is not waiting,23 particularly as other countries are considering their 

own DST measures.24 For instance, the day before USTR’s DST 301 Notice, reportedly both Spain and Chile moved forward with 

DST measures.25 

The Section 301 Investigation 

Which Countries Are Affected 

The USTR is focusing on the DST measures adopted or under consideration by Austria,26 Brazil,27 the Czech Republic,28 the 

European Union,29 India,30 Indonesia,31 Italy,32 Spain,33 Turkey,34 and the United Kingdom.35 It started the investigation to 

determine whether the policies adopted or under consideration by these countries are unreasonable or discriminatory and 

burden or restrict U.S. commerce. If it determines that any such policy is unfair and inequitable to U.S. companies—which the 

USTR found the French measure to be36—the USTR must determine what action to take, which likely will be additional tariffs 

on products from that particular country.   

What the USTR Is Investigating 

The investigation initially will focus on the following concerns with DSTs: discrimination against U.S. companies; retroactivity; 

and possibly unreasonable tax policy. With respect to tax policy, the DSTs may diverge from norms reflected in the U.S. tax 

system and the international tax system in several respects. These departures may include extraterritoriality; taxing revenue not 

income; and a purpose of penalizing particular technology companies for their commercial success. In addition to these areas of 

concern with DSTs, the USTR is inviting comments on any other aspect that may warrant a finding that one or more of the 

covered DSTs are actionable under Section 301. 

How to Influence the Investigation 

The USTR is accepting written comments, which must be submitted electronically and are due by July 15, 2020. In particular, 

the USTR invites comments with respect to: 
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• Concerns with one or more of the DSTs adopted or under consideration by the jurisdictions covered in these investigations; 

• Whether one or more of the covered DSTs is unreasonable or discriminatory; 

• The extent to which one or more of the covered DSTs burdens or restricts U.S. commerce; 

• Whether one or more of the covered DSTs is inconsistent with obligations under the WTO Agreement or any other 

international agreement; and 

• The determinations required under section 304 of the Trade Act, including what action, if any, should be taken.37 

Given continued public health concerns arising from COVID-19, the USTR does not plan to have a public hearing regarding 

these investigations. If that changes, the USTR will issue another notice. 

Who Should Care 

If you are a U.S. technology company affected by the DST measures; a U.S. company competing with imports from Brazil, the 

Czech Republic, the European Union, India, Indonesia, Turkey, or the United Kingdom; or a company (U.S. or foreign) that 

imports or exports goods to the United States that are manufactured in a country whose DST measures are being examined, you 

should pay close attention to the Section 301 investigation and consider strongly whether to submit written comments.   

Venable International Tax Alert Forthcoming 

In the near future, Venable’s International Tax Team plans to publish a client alert or article that explains how DSTs work, 

explores the issues multinational enterprises should be considering, and focuses on the jurisdictions considering and 

implementing such tax regimes. Given the game-changing aspect of DSTs—that they are a gross tax similar to a VAT/GST—it is 

expected that this will have a substantial impact on how technology companies will launch their go-to-market strategies. Given 

the substantial movement of DST measures in various jurisdictions and the impact of COVID-19 of delaying the OECD’s work 

on BEPS 2.0, that work plan may be secondary and have a very different impact than BEPS 1.0, where the OECD led the charge.  

Stay tuned for more DST guidance and insight. 

In the interim, please contact us if you need help submitting written comments to the Section 301 investigation or have any 

questions. 

*The phrase is attributed to Yogi Berra. See Listing of “Yogi-isms”—the unique and witty observations Mr. Berra became famous for which 
became etched into the American language—at the Yogi Berra Museum and Learning Center, available at: https://yogiberramuseum.org/about-
yogi/yogisms/. 
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