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Reportedly, when President Nixon visited Chinese Premier Zhou Enlai on his historic visit in February 1972, Nixon asked what
Zhou thought of the French Revolution, to which Zhou responded, “It’s too soon to tell.”s China takes the long view. Its
approach to the current economic relationship between the United States and China, which is continuing to deteriorate, is no

exception. As advised on June 1, the cold war is heating up. Since then, numerous actions between the two countries are

ratcheting up tensions, perhaps most prominently the orders related to TikTok and WeChat, the fallout from Hong Kong, the
potential delisting of Chinese companies on U.S. stock exchanges, and export control measures targeting Huawei.2 We address
these four issues in greater detail here. Before we do so, however, we ask that you schedule time on your calendar on September

16 and 23 from noon to 1 pm EST (Washington, DC time) to join us for a two-part webinar series.

Webinar Series: What TikTok Teaches Us

The U.S.-China relationship is evolving so quickly that often it is difficult to keep track of developments. To permit a more
informed discussion regarding these issues, Venable is hosting a two-part panel series, “What TikTok Teaches Us.” The first
panel, on September 16, will focus on the deterioration of Sino-U.S. economic relations, how policies may change under a
second Trump or new Biden administration, and the impact of recent measures on companies. The presentation examines the
importance of protecting U.S. intellectual property rights, but also how measures are impacting manufacturing, sourcing,
supply chains, and corporate decision-making—and how things are likely to change after January 2021. The second panel, on
September 23, will focus on issues shaping business between U.S. and non-U.S. companies, with a focus on the impacts of doing
business with foreigners in the United States and abroad. The presentation examines the changing U.S. compliance landscape

and the broader participation of foreign entities in U.S. markets. To register, please click here.

Executive Orders Related to TikTok and WeChat

On August 6, 2020, using his authority under the International Emergency Economic Powers Act (IEEPA), President Trump
issued two executive orders related to two immensely popular mobile applications owned by Chinese companies TikTok and
WeChat.s One prohibits transactions with ByteDance Ltd. (the Chinese company that owns TikTok), while the other prohibits
transactions with Tencent Holdings Ltd. (the Chinese company that owns WeChat). Both cite national security concerns as
reasons for the prohibitions and provide the Secretary of Commerce 45 days to identify the transactions subject to the
prohibitions.4 Specifically, the orders focus on the fact that both TikTok and WeChat capture the personal information of their
users. The orders claim that the Chinese companies engage in censorship and that the information they gather “may be used for
disinformation campaigns that benefit the Chinese Communist Party.”s In the case of TikTok, the order claims this potentially
“allow[s] China to track the locations of Federal employees and contractors, build dossiers of personal information for
blackmail, and conduct corporate espionage.”® The impact of these executive orders is not yet known, although there were

rumblings soon after the order that TikTok planned a legal challenge.

TikTok’s legal challenge materialized on August 24, 2020, when the company filed a lawsuit in Los Angeles federal court.”

TikTok’s complaint follows a lawsuit filed in San Francisco federal court on August 21, 2020, on behalf of the U.S. WeChat Users
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Alliance and several individual entities—the Alliance is a New Jersey nonprofit organization established to oppose the order
focused on WeChat and is composed of U.S. users who are not affiliated with WeChat.8 Among other things, TikTok argues that
its order violates the due process protections of the Fifth Amendment because the order “ban[s] TikTok with no notice or
opportunity to be heard (whether before or after the fact)[.]”> TikTok argues also that its order violates the free speech
protections of the First Amendment and focuses on its computer code.o The Alliance argues similarly that its order violates
both the First and Fifth Amendments. For the First Amendment, however, the complaint argues that the order impermissibly
“regulates constitutionally protected speech, expression, and association and is not narrowly tailored to restrict only that speech

which presents national security risks to the United States.”

Prior to TikTok’s lawsuit, on August 14, 2020, this time pursuant to the Defense Production Act of 1950, as amended, which is
the authority for the Committee on Foreign Investment in the United States (CFIUS), President Trump issued an additional
executive order addressing ByteDance’s acquisition of Musical.ly.:> (This second order is mentioned at paragraph 62 of the
complaint filed by TikTok on August 24, 2020.) As a result of the acquisition, ByteDance merged TikTok with Musical.ly’s
social media application to create a single integrated social media application. Among other things, the order requires that
within 9o days ByteDance divest all of its interest and rights in (i) any tangible or intangible assets or property, wherever
located, used to enable or support ByteDance’s operation of the TikTok application in the United States; and (ii) any data
obtained or derived from the TikTok application users in the United States.s The order requires a certification that all data
required to be divested has been destroyed and places restrictions on the sale or transfer of TikTok to any third party. The order
also empowers CFIUS to “implement measures it deems necessary and appropriate to verify compliance with [the] order and to
ensure that the operations of the TikTok application are carried out in such a manner as to ensure protection of the national
security interests of the United States.”+ To ensure compliance, the order grants CFIUS broad authority to inspect and copy
books and records (including correspondence memoranda and other documents), audit data (including information systems,

networks, and other property), and interview officers, employees, or agents of ByteDance or TikTok.

Sanctions of Hong Kong Government Officials

On August 7, 2020, the Office of Foreign Assets Control (OFAC) of the U.S. Department of the Treasury sanctioned a group of 11
Hong Kong government officials, adding them to the Specially Designed Nationals (SDN) List.»s U.S. Secretary of State Pompeo
explained that the designation was for “curtailing promised freedoms” by implementing a national security law that was passed
by the Chinese government in June.®® The U.S. designations block or freeze all of the U.S. property and interests in U.S.
property, if any, that are majority-owned by the Hong Kong 11. This means that U.S. persons—including banks—are prohibited
from engaging in trade or financial transactions with the sanctioned individuals unless specifically granted a license by OFAC or

unless the transaction is exempted by statute.

On August 10, 2020, in response, China imposed its own set of sanctions on 11 U.S. citizens, including 6 members of Congress
(U.S. Senators Ted Cruz, Marco Rubio, Tom Cotton, Josh Hawley, and Pat Toomey and U.S. Representative Chris Smith) and 5
heads of organizations that promote democratic causes (National Endowment for Democracy President Carl Gershman,
National Democratic Institute President Derek Mitchell, International Republican Institute President Daniel Twining, Human
Rights Watch Executive Director Kenneth Roth, and Michael Abramowitz, President of Freedom House).7 The Chinese
government did not offer details on what the sanctions would entail.:# But China’s foreign ministry spokesperson Zhao Lijian
did urge the United States to stop interfering in China’s affairs.» The same day, Hong Kong arrested media tycoon and
democracy activist Jimmy Lai, his sons, and at least seven others suspected of colluding with foreign powers under Hong Kong’s

new national security law.20
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Delisting Chinese Companies

At the end of July, the President’s Working Group on Financial Markets (the PWG) issued policy proposals requiring Chinese
companies to comply with U.S. auditing requirements.>: On August 10, U.S. Treasury Secretary Steven Mnuchin, who chairs the
PWG, said that Chinese firms that do not comply with accounting standards risk being delisted from U.S. stock exchanges as of
the end of 2021.22

The PWG recommends that the U.S. Securities and Exchange Commission (SEC) implement the five recommendations in the
report, namely enhanced listing standards on U.S. exchanges. Certain jurisdictions, such as China, do not provide the Public
Company Accounting Oversight Board (PCAOB) with sufficient access to work papers of the principal audit firm for the audit of
the listed company.2s The PCAOB serves as the U.S. government’s audit watchdog. Companies unable to satisfy that standard
because of government restrictions may be able to satisfy the requirement by instead providing a co-audit from an audit firm
with comparable resources and experience. “To reduce market disruption, the new listing standards could provide for a

transition period until January 1, 2022 for currently listed companies.”24

Other PWG recommendations include (a) requiring enhanced disclosures for Chinese companies regarding the risks of
investing in a “non-cooperative jurisdiction” like China; (b) requiring enhanced disclosures for registered funds that have
exposures to issuers from China; (¢) encouraging or requiring registered funds that track indexes to perform greater due
diligence on an index and its index provider, prior to the selection of the index to implement a particular investment strategy or
objective; and (d) issuing guidance to investment advisers with respect to fiduciary obligations when considering investments in
China.=

Targeting Huawei

The Trump administration is using the Export Administration Regulations (EAR) as another arrow in its quiver against Chinese
entities.26 The Bureau of Industry and Security (BIS) of the U.S. Department of Commerce administers the EAR. In May 2020,
BIS amended the long-standing foreign-produced direct product (FDP) rule. BIS makes no secret that the amendment was
intended “to target Huawei’s acquisition of semiconductors that are the direct product of certain U.S. software and

technology.”>> Huawei is a major Chinese technology company, and this is not the first time BIS has targeted Huawei.

The EAR’s “Entity List” is a list of foreign persons subject to specific license requirements.28 In other words, if a U.S. business
wants to export a good to a Chinese company, the U.S. business must ensure that the Chinese company entity is not on the
Entity List. If the Chinese entity is on the list, the U.S. business must determine whether it needs a license from BIS to export
the item. First published in February 1997, the initial purpose of the Entity List was to inform the public of entities that were
engaged in activities that could result in the export, reexport, and transfer of items related to weapons of mass destruction.2
Since then, the grounds for inclusion on the Entity List have expanded. Now the Entity List identifies entities and other persons
reasonably believed to be involved, or to pose a significant risk of being or becoming involved, in activities contrary to the

national security or foreign policy interests of the United States.so

On May 16, 2019, BIS made one of the most widely publicized additions to the Entity List—Huawei.s: Almost immediately
thereafter, however, BIS issued a temporary general license (TGL) to prevent any economic disruptions to Huawei. The TGL
partially restored the EAR privileges of Huawei.s2 The TGL was extended regularly since then, with the last extension granted
on May 18, 2020.33 The May 18 notice created a new TGL expiration date of August 13, 2020. This time, however, BIS allowed
the TGL to expire.
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On August 17, 2020, four days later, BIS added an additional 38 Huawei affiliates across 21 countries to the Entity List.3+ The
restrictions “imposed license requirements on any transaction involving items subject to Commerce export control jurisdiction
where a party on the Entity List is involved, such as when Huawei (or other Entity List entities) acts as a purchaser,
intermediate, or end user.”ss According to BIS, “[t]hese actions . . . prevent Huawei’s attempts to circumvent the U.S. export
controls to obtain electronic components developed or produced using U.S. technology.”s¢ The removal of the TGL, the addition
of Huawei non-U.S. affiliates to the Entity List, and amendments to the FPD rule were published in the Federal Register on

August 20, 2020.%7

Conclusion

There are two major takeaways from this update. First, the current administration is implementing a full-court press on China
and tapping all pressure points at its disposal as part of the effort—and it is showing no signs of fatigue. (If anything, it is
increasing the pressure.) Second, these actions have a wide-ranging impact on business that likely will influence the

relationship for decades to come.

The question—asked by Dan Coats, a former U.S. Senator from Indiana who served as director of national intelligence from
2017 to 2019—is whether the United States will emerge victorious from a new cold war.38 His caution should trigger thoughts of
Chinese President Xi Jinping’s speech from a rare earth minerals facility in Jiangxi.s»> For those who missed the symbolism, rare
earth minerals power our high-tech devices—a symbol of the future. For non-China scholars, Jiangxi is where Mao and Zhou
Enlai started the Long March in October 1934, which ended in October 1935, slightly over a year later. They were retreating
tactically from the Kuomintang’s pursuit. The symbolism is clear: China is digging in for a prolonged, painful trudge through
the tariffs and other U.S. measures. Just as clear is that Xi Jinping expects this “long march” will solidify China’s power and

ultimate victory.

We hope that you will join us for the webinar series on September 16 and 23. Please contact the authors if you have specific

questions about how the U.S.-China relationship is impacting your business.
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