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On March 19, 2020, in response to the spread of COVID-19, Governor Gavin Newsom issued Executive Order N-33-20, 

directing California’s 40 million residents to stay home except for essential activities.  So far, Connecticut, Delaware, Hawaii, 

Illinois, Indiana, Louisiana, Massachusetts, Michigan, New Jersey, New Mexico, New York, Nevada,  Ohio, Pennsylvania, West 

Virginia, and Wisconsin have issued similar “shelter-in-place” or “stay-home” orders requiring all “nonessential businesses” to 

close, as have a growing number of local governments. Other states, including Florida, Kentucky, Maryland, Oregon, Texas, and 

Virginia have issued narrower orders that close specific types of businesses.  

Focusing on stay-home orders in California, this alert summarizes available guidance on what business are deemed “essential,” 

and collects orders issued in California to date. 

California’s stay-home order and Department of Homeland Security guidance on essential 
critical infrastructure 

California’s statewide order exempts workers in 16 “critical infrastructure sectors” that the Cybersecurity and Infrastructure 

Security Agency (CISA) of the U.S. Department of Homeland Security (DHS) has identified. The order will also cover any other 

sectors that the Governor decides to designate. 

 

The following CISA-identified critical infrastructure sectors are incorporated into Governor Newsom’s order:  

• Chemical 

• Commercial facilities 

• Communications 

• Critical manufacturing 

• Dams 

• Defense industrial base 

• Emergency services 

• Energy 

• Financial 

• Food and agriculture 

• Government 

• Healthcare and public health 

• Information technology 

• Nuclear 

• Transportation systems  

• Water and wastewater systems  

https://www.gov.ca.gov/wp-content/uploads/2020/03/3.19.20-EO-N-33-20-COVID-19-HEALTH-ORDER-03.19.2020-signed.pdf
https://portal.ct.gov/-/media/Office-of-the-Governor/Executive-Orders/Lamont-Executive-Orders/Executive-Order-No-7H.pdf?la=en
https://governor.delaware.gov/wp-content/uploads/sites/24/2020/03/Fifth-Modification-to-State-of-Emergency-03222020.pdf
https://governor.hawaii.gov/wp-content/uploads/2020/03/2003162-ATG_Third-Supplementary-Proclamation-for-COVID-19-signed.pdf
https://www2.illinois.gov/Documents/ExecOrders/2020/ExecutiveOrder-2020-10.pdf
https://www.in.gov/gov/files/Executive_Order_20-08_Stay_at_Home.pdf
https://gov.louisiana.gov/assets/Proclamations/2020/JBE-33-2020.pdf
https://www.mass.gov/doc/march-23-2020-essential-services-and-revised-gatherings-order/download?mod=article_inline
https://www.michigan.gov/whitmer/0,9309,7-387-90499_90705-522626--,00.html
https://nj.gov/infobank/eo/056murphy/pdf/EO-107.pdf
https://cv.nmhealth.org/wp-content/uploads/2020/03/SignedPHO03-24-2019.pdf
https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/EO202.6.pdf
https://nvhealthresponse.nv.gov/wp-content/uploads/2020/03/2020-03-20.Declaration-of-Emergency-Directive-003.pdf
https://content.govdelivery.com/attachments/OHOOD/2020/03/22/file_attachments/1407840/Stay%20Home%20Order.pdf
https://www.scribd.com/document/452416027/20200319-TWW-COVID-19-Business-Closure-Order
https://coronavirus-wvgovstatus-cdn.azureedge.net/STAY_AT_HOME_ORDER.pdf
https://coronavirus-wvgovstatus-cdn.azureedge.net/STAY_AT_HOME_ORDER.pdf
https://www.wpr.org/sites/default/files/health_order_12_safer_at_home.pdf
https://www.flgov.com/wp-content/uploads/2020/03/EO-20-68.pdf?mod=article_inline
https://governor.ky.gov/attachments/20200322_Executive-Order_2020-246_Retail.pdf
https://governor.maryland.gov/wp-content/uploads/2020/03/Gatherings-THIRD-AMENDED-3.23.20.pdf
https://govsite-assets.s3.amazonaws.com/jkAULYKcSh6DoDF8wBM0_EO%2020-12.pdf
https://gov.texas.gov/uploads/files/press/EO-GA_08_COVID-19_preparedness_and_mitigation_FINAL_03-19-2020_1.pdf
https://www.governor.virginia.gov/media/governorvirginiagov/executive-actions/EO-53-Temporary-Restrictions-Due-To-Novel-Coronavirus-(COVID-19).pdf
https://www.cisa.gov/critical-infrastructure-sectors
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CISA has developed sector-specific plans that describe each sector’s profile, building upon the 2013 National Infrastructure 

Protection Plan (NIPP) and related supplements. For example, the 2015 Communications Sector-Specific Plan details how the 

NIPP risk management framework is implemented within the context of the unique characteristics and risk landscape of the 

sector. 

While informative, CISA’s list of critical sectors is broadly stated.  CISA acknowledged as much in its March 19, 2020, Guidance 

on the Essential Critical Infrastructure Workforce, which explains that the list is “an initial recommended set and [is] intended 

to be overly inclusive reflecting the diversity of industries across the United States.”    

It is likely that California (and other governments) will continue to refine the definition and scope of “essential” businesses, 

narrowing the list in some ways while also recognizing some additional essential businesses. In fact, the limited guidance that 

the state has issued so far already departs from CISA’s list of essential businesses. For example, the state’s COVID-19 response 

website indicates that “entertainment venues,” “public events and gatherings,” and “convention centers” are closed. By contrast, 

a DHS webpage and sector-specific plan explain that the Commercial Facilities Sector includes “a diverse range of sites that 

draw large crowds of people for shopping, business, entertainment, or lodging,” including casinos, other entertainment venues, 

and similar facilities.   

Consistent with this view, on March 21, 2020, the California State Public Health Officer released a list of Essential Critical 

Infrastructure Workers, which generally tracks CISA’s list but does not include a general “commercial facilities” category. The 

State Public Health Officer’s guidance also recognizes some additional types of businesses as essential in California, including 

entertainment and cannabis businesses and workers.   

Notably, CISA’s guidance is also evolving. While CISA’s guidance from March 19, 2020, references the 16 previously identified 

critical infrastructure sectors, shown in the graphic above, the document emphasizes a list of 14 sectors that does not include a 

general “commercial facilities” category.  CISA explained that it will “continually solicit and accept feedback on the list (both 

sectors/sub-sectors and identified essential workers) and will evolve the list in response to stakeholder feedback.”   

This can also be expected of any orders issued by other state and local governments that reference the CISA list. So far, the 

Connecticut, Hawaii, Illinois, Indiana, Louisiana, Massachusetts, Michigan, Nevada, Ohio, West Virginia, and Wisconsin orders 

also reference the CISA critical infrastructure list, while Delaware, Kentucky, New Jersey, New Mexico, New York, Oregon, 

Pennsylvania, and Virginia do not. 

Businesses should stay attuned to the development of the guidance, and consider seeking to inform any further guidance from 

DHS and state and local governments on what businesses are “essential.”   

Local stay-home orders 

Businesses must also consider local stay-home orders. In California, the governor’s order largely tracks orders issued by local 

governments in Northern California, with some exceptions.  

Like the statewide order, local orders have directed residents to stay home except to perform essential activities, undertake 

essential government functions, or operate essential businesses.  However, none of the local orders issued to date has 

referenced DHS’s guidance. Instead, the orders include provisions specifying essential businesses and employees.  

 

https://www.cisa.gov/sites/default/files/publications/national-infrastructure-protection-plan-2013-508.pdf
https://www.cisa.gov/sites/default/files/publications/national-infrastructure-protection-plan-2013-508.pdf
https://www.cisa.gov/national-infrastructure-protection-plan
https://www.cisa.gov/sites/default/files/publications/nipp-ssp-communications-2015-508.pdf
https://www.cisa.gov/publication/guidance-essential-critical-infrastructure-workforce#download
https://www.cisa.gov/publication/guidance-essential-critical-infrastructure-workforce#download
https://covid19.ca.gov/stay-home-except-for-essential-needs/
https://covid19.ca.gov/stay-home-except-for-essential-needs/
https://www.cisa.gov/commercial-facilities-sector
https://covid19.ca.gov/img/EssentialCriticalInfrastructureWorkers.pdf
https://covid19.ca.gov/img/EssentialCriticalInfrastructureWorkers.pdf
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To date, most of the orders issued by local governments in California (collected below) exempt the following 21 categories of 

essential businesses:   

• Healthcare operations and essential infrastructure 

• Grocery stores, certified farmers’ markets, farm and produce stands, supermarkets, food banks, convenience stores, and 

other establishments engaged in the retail sale of canned food, dry goods, fresh fruits and vegetables, pet supplies, fresh 

meats, fish, poultry, and household consumer products (such as cleaning and personal care products) 

• Food cultivation, including farming, livestock, and fishing 

• Businesses that provide food, shelter, social services, and other necessities of life for economically disadvantaged or 

otherwise needy individuals 

• Newspapers, television, radio, and other media services 

• Gas stations, auto supply, auto repair, and related facilities 

• Banks and related financial institutions 

• Hardware stores 

• Plumbers, electricians, exterminators, and other service providers who provide services that are necessary to maintain the 

safety, sanitation, and essential operation of residences, essential activities, and essential businesses 

• Businesses providing mailing and shipping services, including post office boxes 

• Educational institutions—including public and private K-12 schools, colleges, and universities—for purposes of facilitating 

distance learning or performing essential functions, provided that social distancing of six feet per person is maintained to 

the greatest extent possible 

• Laundromats, dry cleaners, and laundry service providers 

• Restaurants and other facilities that prepare/serve food, but only for delivery or carry out 

• Businesses that supply products needed for people to work from home 

• Businesses that supply other essential businesses with the support or supplies necessary to operate 

• Businesses that ship or deliver groceries, food, goods, or services directly to residences 

• Airlines, taxis, and other private transportation providers providing transportation services necessary for essential 

activities and other expressly authorized purposes 

• Home-based care for seniors, adults, or children 

• Residential facilities and shelters for seniors, adults, and children 

• Professional services, such as legal or accounting services, when necessary to assist in compliance with legally mandated 

activities 

• Childcare facilities providing services that enable other exempted employees to work as permitted, provided specified 

conditions are met to the extent possible 

As the list above shows, many of the listed business types are specific and narrow (e.g., the orders exempt hardware stores, 

laundromats, and dry cleaners). But the orders also include several broader categories, such as businesses that supply other 

essential businesses with the support or supplies necessary to operate; plumbers, electricians, exterminators, and other service 

providers who provide services that are necessary to maintain the safety and sanitation, and essential operation of residences, 

essential activities, and essential businesses; and essential infrastructure, which includes but is not limited to public works 

construction, housing construction, and internet and telecommunications services.  

Napa, Sonoma, and Monterey counties, which issued stay-home orders more recently, also deem some additional types of 

businesses essential. For example, Monterey exempted ongoing commercial construction and hotels, provided that they operate 
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in accordance with specified requirements, while Napa exempted cemetery and funeral service providers. Los Angeles County’s 

order exempts several other specific categories of essential businesses, including “personal grooming services” and hotels and 

similar facilities.   

Most local orders require nonessential businesses to cease all activities, with the exception of “minimum basic operations.” 

These operations are limited to activities required to (1) maintain the value of the business’s inventory, ensure security, and 

process payroll and employee benefits, or for related functions; or (2) facilitate employees of the business being able to continue 

work remotely from their residences.  Employees engaged in minimum basic operations must comply with social distancing 

requirements. 

Stay-home orders have been issued by the following local governments in California as of March 23, 2020: 

• Alameda County  

• Berkeley 

• Contra Costa County  

• Fresno 

• Lake County   

• Los Angeles County 

• Marin County  

• Mendocino County 

• Monterey County   

• Napa County  

• Sacramento County 

• San Benito County  

• San Francisco County 

• San Luis Obispo County  

• San Mateo County  

• Santa Clara County  

• Santa Cruz County  

• Solano County   

• Sonoma County  

• Yolo County 

 

Several other local governments—including Imperial County, Orange County, Riverside County, San Bernardino County, San 

Diego County, and Ventura County—have issued narrower orders that only limit the operations of specified businesses. 

Conclusion 

State and local governments are rapidly issuing stay-home orders. Guidance about the intent and scope of those orders, 

including what types of businesses may continue to operate, is also evolving rapidly. 

While the orders remain untested, several, including California’s statewide order, establish civil and even criminal penalties for 

violations. In addition, businesses that continue on-site operations should ensure a safe workplace for employees and must be 

mindful of the risk of negligence, workers’ compensation, unfair labor practices, and other potential claims. 

Businesses should stay attuned to the development of guidance and may seek to inform further guidance from DHS, and state 

and local governments on what businesses are essential. Any business that believes itself to be essential should be prepared to 

justify their conclusion.  
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http://publichealth.lacounty.gov/media/Coronavirus/COVID-19_SaferAtHome_HealthOfficerOrder_20200319_Signed.pdf
http://publichealth.lacounty.gov/media/Coronavirus/COVID-19_SaferAtHome_HealthOfficerOrder_20200319_Signed.pdf
http://www.acphd.org/media/559658/health-officer-order-shelter-in-place-20200316.pdf
https://www.cityofberkeley.info/uploadedFiles/Health_Human_Services/Level_3_-_Public_Health/city-of-berkeley-health-officer-order-to-shelter-in-place.pdf
https://813dcad3-2b07-4f3f-a25e-23c48c566922.filesusr.com/ugd/ee8930_a998c171ca374279b8b131e54746b25a.pdf
https://www.yourcentralvalley.com/wp-content/uploads/sites/54/2020/03/EMERGENCY-ORDER-2020-02.pdf
http://www.lakecountyca.gov/Government/PressReleases/c20-3.htm
http://publichealth.lacounty.gov/media/Coronavirus/COVID-19_SaferAtHome_HealthOfficerOrder_20200319_Signed.pdf
https://coronavirus.marinhhs.org/sites/default/files/Files/Shelter%20in%20Place/Shelter%20in%20Place%20Order%2016%20March%202020.pdf
https://www.mendocinocounty.org/home/showdocument?id=33103
https://www.co.monterey.ca.us/home/showdocument?id=87957
https://www.countyofnapa.org/DocumentCenter/View/16687/3-18-2020-Shelter-at-Home-Order
https://www.saccounty.net/COVID-19/Documents/20200319_HO_Signed_Stay_at_Home_Order.pdf
http://cosb.us/wp-content/uploads/SAN-BENITO-COUNTY-ISSUES-PUBLIC-HEALTH-ORDERPR031720VF.pdf
https://www.sfdph.org/dph/alerts/files/Order-C19-09-ExcludingVisitorstoARFs-RCFEs-03192020.pdf
https://www.emergencyslo.org/en/resources/Current-Emergency-Information/Documents/Amended-Stay-at-Home-order.pdf
https://www.smcgov.org/sites/smcgov.org/files/press-release/files/HO%20Order%20Shelter%20in%20Place%2020200316.pdf
https://www.sccgov.org/sites/phd/DiseaseInformation/novel-coronavirus/Pages/order-health-officer-031620.aspx
http://www.santacruzhealth.com/Portals/7/Pdfs/Coronavirus/Shelter%20in%20Place%20Order%20March%2016%202020.pdf?ver=20200318
https://htv-prod-media.s3.amazonaws.com/files/shelter-at-home-health-order-solano-county-3-18-20-1584578044.pdf
https://socoemergency.org/order-of-the-health-officer-shelter-in-place/
https://www.yolocounty.org/Home/ShowDocument?id=62366
https://www.co.imperial.ca.us/otherpdfs/4386_001.pdf
https://www.rivcoph.org/Portals/0/Documents/CoronaVirus/SharpMFD_20200316.pdf
http://wp.sbcounty.gov/dph/wp-content/uploads/sites/7/2020/03/Order-canceling-ALL-gatherings-FINAL.pdf
https://www.sandiegocounty.gov/content/dam/sdc/hhsa/programs/phs/Epidemiology/HealthOfficerOrderCOVID19.pdf
https://www.sandiegocounty.gov/content/dam/sdc/hhsa/programs/phs/Epidemiology/HealthOfficerOrderCOVID19.pdf
https://vcportal.ventura.org/CEO/VCNC/2020-03-17_Ventura_County_Public_Health_Order.pdf)
mailto:tgwelti@Venable.com
mailto:rjwhitman@Venable.com
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