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On May 3, 2023, the Securities and Exchange Commission (the “SEC”), in a 3-to-2 vote, adopted' amendments
significantly increasing disclosure requirements for public companies and certain investment companies with
respect to repurchases of an issuer’s equity securities. The SEC’s stated goals of the amendments are to increase
transparency of issuer repurchases, reduce information asymmetries between issuers and investors, and enable
investors to conduct a more thorough assessment of issuer buybacks, thereby enabling investors to value an
issuer’s securities more accurately.

Summary of Amendments and Compliance Dates.

The amendments require the following disclosures for domestic public companies:

e quarterly reporting of historical daily aggregated repurchase activity in an exhibit to Forms 10-K and 10-Q,?
including repurchases made pursuant to a 10b5-1 trading plan and repurchases intended to qualify for the safe
harbor under Rule 10b-18;

e quarterly disclosure in Forms 10-K and 10-Q? by checkbox to the repurchase activity exhibit indicating
whether any Section 16 officer or director purchased or sold shares that are the subject of an issuer share
repurchase plan within four business days before or after the issuer’s public announcement of such share
repurchase plan;

e quarterly disclosure in Forms 10-K and 10-Q* of whether the issuer adopted or terminated any 10b5-1 trading
plan and a description of the material terms (other than pricing terms) of any newly-adopted 10b5-1 trading
plan;

» quarterly disclosure in Forms 10-K and 10-Q° of the objectives or rationales for any share repurchase plan and
the process or criteria used to determine the amount of repurchases;

e quarterly disclosure in Forms 10-K and 10-Q¢ of any policies and procedures relating to purchases and sales of
the issuer’s securities by its officers and directors during a repurchase program, including any restrictions on
such transactions; and

e the new disclosures are required to be provided in Inline XBRL format.

Domestic public companies will be required to comply with the new disclosure and interactive tagging
requirements in their Forms 10-Q and 10-K (for their fourth fiscal quarter) beginning with the first filing that
covers the first fiscal quarter that begins on or after October 1, 2023. Accordingly, for issuers with a calendar
fiscal year, their Form 10-K for the fiscal year ending December 31, 2023 will be required to include the new
disclosures. FPIs will be required to comply with the new disclosure and interactive tagging requirements
beginning with the Form F-SR that covers the first full fiscal quarter that begins on or after April 1, 2024, with the
new narrative disclosures required in the Form 20-F and the related interactive tagging required for the first Form
20-F filed after the first Form F-SR. Listed Closed-End Funds will be required to comply with the new disclosure
and interactive tagging requirements in their Exchange Act periodic reports beginning with the Form NCSR that
covers the first six-month period that begins on or after January 1, 2024.
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Background.

Since 2003, public companies have been required to disclose repurchases, aggregated on a monthly basis,? in
their Forms 10-Q for an issuer’s first three fiscal quarters and in their Forms 10-K for an issuer’s fourth fiscal
quarter. FPIs have been required to provide the same disclosure on an annual basis in their Forms 20-F and Listed
Closed-End Funds have been required to provide such disclosure on a semi-annual basis in their Forms N-CSR.

The SEC had first proposed® amendments to the share repurchase disclosure requirements in December 2021. The
proposed rules, among other things, would have required daily repurchase disclosure on a new Form SR, required
to be furnished one business day after execution of a repurchase order. The SEC also had proposed'® amendments
to Rule 10b5-1 under the Securities Exchange Act of 1934, as amended (the “Exchange Act”) in January 2022. In
December 2022, the SEC adopted" amendments to Rule 10b5-1 and related disclosure requirements. As amended,
Rule 10b5-1 does not condition' the affirmative defense for issuer 10b5-1 trading plans on satisfying any new
cooling-off period® requirement or being subject to the new restrictions on multiple plans and single trade
plans.”® The SEC also adopted Item 408(a) of Regulation S-K requiring disclosure in Forms 10-Q and 10-K of the
adoption or termination of any 10b5-1 or “non-10b5-1" trading plan by any director or Section 16 officer during the
last fiscal quarter.! The SEC determined, at the time of the 10b5-1 Adopting Release, not to adopt the proposed
rule for issuers to make quarterly disclosures of the adoption or termination of trading plans and to consider such
disclosure requirements for issuers in the context of the share repurchase rulemaking.

Disclosure of Share Repurchases.

Domestic public companies with a class of equity securities registered pursuant to Section 12 of the Exchange Act
will be required to disclose issuer share repurchases as an exhibit to their Forms 10-Q and 10-K in the following
tabular format:

(@) (b) (© @) @ ® (®) (h) )
Execution Class Total Number Average Total Number Aggregate Total Number | Total Number | Total Number
Date of Shares (or of Shares Price Paid of Shares Maximum of Shares of Shares of Shares

Units) (or Units) Per Share (or (or Units) Number (or (or Units) (or Units) (or Units)
Purchased Unit) Purchased Approximate Purchased Purchased Purchased
as Part of Dollar Value) | on the Open that are Pursuant to
Publicly of Shares (or Market Intended a Plan that is
Announced Units) that to Qualify Intended to
Plans or May Yet Be for the Safe Satisfy the
Programs Purchased Harbor in Affirmative
Under the Rule 10b-18 Defense
Publicly Conditions of
Announced Rule 10b5-1(c)
Plans
Programs
Total

FPIs will be required to disclose the same tabular disclosure on new Form F-SR. Listed Closed-End Funds will be
required to disclose the same tabular disclosure semi-annually on Form N-CSR.

In a significant change from the proposed rules, the final amendments do not require issuers to provide their
daily repurchase disclosures one business day after execution of their share repurchase order.” Domestic public
companies®® will be required to disclose their quarterly daily repurchase disclosures in an exhibit to their Forms
10-Q and 10-K (for their fourth fiscal quarter). FPIs® will be required to disclose their quarterly daily repurchase
disclosures in a new Form F-SR, which will be due 45 days after the end of each of the issuer’s fiscal quarters.
Listed Closed-End Funds will be required to disclose daily quantitative repurchase data in their semi-annual and
annual reports on Form N-CSR. The final amendments require that the share purchase information be reported
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using Inline XBRL. In another significant change from the proposed rules, the final amendments require that the
daily repurchase data be “filed” rather than “furnished.” As a result, the daily repurchase disclosures will be subject
to liability under Section 18 of the Exchange Act, and the information will be deemed incorporated by reference
into filings under the Securities Act of 1933, as amended, which will be subject to liability under Section 11 of the
Securities Act.

The tabular disclosures for domestic public companies, FPIs and Listed Closed-End Funds include a checkbox
which is required to be checked if any director or Section 16 officer® purchased or sold shares (or other units)
that are the subject of a publicly-announced plan or program within four (4) business days?® before or after the
issuer’s announcement of such share repurchase plan or program or the announcement of an increase of an
existing share repurchase plan or program.

A number of commenters on the proposed rules objected to the checkbox requirement on the basis that it could
give the incorrect impression that insiders were trading securities because of the announcement when insider
sales might have occurred pursuant to pre-arranged 10b5-1 trading plans or pursuant to sell-to-cover sales to
fund tax withholding obligations. The SEC notes in the Adopting Release that issuers may include additional
disclosures to provide context.?

The new tables also require the following additional disclosures:*

* the total number of shares (or units) purchased on any day that are intended to qualify for the safe harbor
under Rule 10b-18* under the Exchange Act;

* the total number of shares (or units) purchased on any day pursuant to a 10b5-1 trading plan; and

* the date any 10b5-1 trading plan was adopted or terminated.

Qualitative Disclosures Relating to Share Repurchases

The final amendments to Item 703 of Regulation S-K (Form 20-F for FPIs and Form N-CSR for Listed Closed-End
Funds) require new disclosures® that should reference the repurchases included in the tabular daily repurchase
disclosures as follows:

* the objectives or rationales for each share repurchase plan or program and the process or criteria used to
determine the amount of repurchases; and

* any policies and procedures relating to purchases and sales of the issuer’s securities by its officers and
directors during a repurchase program, including any restrictions on such transactions.

With regard to disclosure of the objectives or rationales of each share repurchase plan and the criteria used

to determine the amount of repurchases, we expect that there will be a fair amount of commonality in the
disclosures, with references to the company’s desire or commitment to return capital to shareholders in a tax-
efficient manner, with the amount of repurchases calibrated to a company’s free cash flow.?® Companies also may
need to explain their reasons for certain share withholding.”

Insider trading policies restrict trading while in possession of material nonpublic information (“MNPI”) and
typically would include as a non-exclusive example of MNPI the establishment of a repurchase program. However,
most companies do not have formal policies governing insider sales during a repurchase program. Accordingly,
companies will need to consider adopting such policies. Practice to address this requirement will evolve, but
companies may consider policies that restrict insider sales when sales are not made pursuant to a 10b5-1

trading plan during times when a company is purchasing shares outside of an issuer 10b5-1 trading plan. A more
restrictive policy would restrict such sales even if the issuer repurchases are made pursuant to an issuer 10b5-1
trading plan. Other possible restrictions would be for issuers to stay out of the market during times when insider
sales are scheduled to be made pursuant to 10b5-1 trading plans. At a minimum, insider sales should never be
coordinated with issuer repurchases (for example by the insider using the same broker as the company).
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New Item 408(d) of Regulation S-K

As noted earlier, the SEC deferred consideration of a proposed rule that would require disclosure by issuers of the
adoption or termination of 10b5-1 and “non-10b5-1” trading plans. As part of the share repurchase modernization
rulemaking, the SEC adopted new Item 408(d) of Regulation S-K.?® In changes from the proposed rules, the final
rule does not require disclosures with regard to the adoption or termination of “non-10b5-1" trading plans and, in
response to commenters’ concerns, specifically excluded pricing terms from the required disclosure.

Item 408(d) requires that issuers disclose in their Forms 10-Q and 10-K, whether during the issuer’s most recently
completed fiscal quarter (the issuer’s fourth fiscal quarter in the case of reports on Form 10-K), the issuer adopted
or terminated any 10b5-1 trading plan, and provide a description of the material terms of the 10b5-1 trading plan
(other than pricing terms), including:

* the date of adoption or termination;
* the duration of the plan; and
* the aggregate number of shares (or units) to be purchased or sold pursuant to the plan.

The disclosure is required to be provided in Inline XBRL format and may cross-reference to disclosure provided
pursuant to Item 703 of Regulation S-K if that disclosure satisfies the Item 408(d) requirements.?

Impact of New Disclosure Requirements

The SEC states that the additional required disclosures will provide investors with enhanced information to
assess the purposes and effects of repurchases, including whether those repurchases may have been taken

for reasons that may not increase an issuer’s value.*® For example, disclosures of daily repurchase data and
qualitative disclosures may enable investors to conclude that management may have timed share repurchases in
order to meet certain earnings goals or targets, to support insiders’ trading positions or to otherwise increase
insider compensation. Further, the additional disclosures are intended to enable investors to determine whether
repurchases occurred at a time when the decision makers were aware of MNPI. On the other hand, the statement
of the dissenting Commissioners acknowledges that not all share repurchases may be efficient and undertaken
with pure motives but notes that requiring companies to “describe in painstaking detail every corporate action
risks creating white noise, the contextless volume of which could confuse investors.” Similarly, as reported by
The Wall Street Journal, prominent executives, industry-specific groups and companies have expressed skepticism
regarding the efficacy of the rule amendments. For example, PNC expressed concern that some of the specific
aspects of the rule amendments may have “unintended or undesirable side effects that outweigh whatever
benefits they offer,” such as requiring disclosure that allows investors to anticipate repurchases.?> This view was
echoed by the Business Roundtable, which stated that the “extensive mandates in the final rule remain overly
complicated and burdensome.”® It remains to be seen whether the rule amendments will have the intended effects
of reducing information asymmetries and enabling investors to better assess issuer share repurchases or whether
the unintended effects and costly implementation will overshadow the benefits to investors.
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