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Welcome to Today’s Webinar

This presentation is being recorded today and will be available at
www.venable.com/cfpb/publications and on YouTube later this week.

Please follow the onscreen prompts for submitting questions. Contacting us does
not create an attorney-client relationship. While Venable would like to hear from
you, we cannot represent you, or receive any confidential information from you,

until we know that any proposed representation would be appropriate and
acceptable, and would not create any conflict of interest. Accordingly, do not
send Venable (or any of its attorneys) any confidential information.

This presentation is for general informational purposes only and does not
represent and is not intended to provide legal advice or opinion and should not
be relied on as such. Legal advice can only be provided in response to specific

fact situations.

This presentation does not represent any undertaking to keep recipients advised
as to all or any relevant legal developments.

ATTORNEY ADVERTISING. Prior results do not guarantee a similar outcome.
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W | Themes We Will Cover Today

 How the CFPB’s Supervision, Enforcement, and Fair Lending
Division is organized and the roles played by the Office of
Enforcement and Office of Supervision

 Strategies for navigating supervision examinations, appealing
examination findings, and averting public enforcement actions

e The differences between the two offices and how to interact with
each
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Examinations and Enforcement: Big Picture



i Organization of CFPB & Division of Supervision,
\ Enforcement and Fair Lending
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i i CFPB Examinations are Managed by Regions
and Coordinated by HQ
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Y | Consumer Focus

“We have a somewhat different approach here. We are now
examining institutions for how they treat consumers. It's not about
the institution itself. It's about the impact on consumers. It's almost
as though you take your traditional examination mode and you
take that examiner and turn them around 180 degrees to look back
at the public and how they're affected rather than solely at the
potential impact on the institution.”

- CFPB Director Richard Cordray

Source: Cordray Defends Complaint Database, Talks Qualified Mortgage Plan, American Banker, July 9, 2012
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e Supervisory Authority

— Banks with more than $10 billion in assets, concerning the offering or
provision of a consumer financial service or product, and these banks'
affiliates

— Nonbanks concerning the offering or provision of a consumer financial
service or product: mortgage, payday loans, and private student loans
and “larger participants” in defined markets (e.g., CRAs, debt collectors,
and more)

e Service Providers
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v CFPB’s Enforcement Authority

CFPB is authorized to conduct investigations to determine whether

any person is, or has, engaged in conduct that violates federal
consumer financial law

* Includes “service providers” and “related persons.”

« Examples of federal consumer financial law:
— The Electronic Fund Transfer Act
— Fair Debt Collection Practices Act
— Fair Credit Reporting Act
— The Truth in Lending Act

— The Consumer Financial Protection Act, which prohibits unfair, .
deceptive, or abusive acts or practices in connection with any transaction
with a consumer for a consumer financial product or service
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i i Tools & Remedies Available to CFPB

e May investigate covered persons and service providers by issuing
administrative subpoenas and compelling testimony

* May issue cease-and-desist orders

« May initiate actions in administrative or federal district court

and obtain:

— Monetary relief for consumers (e.g., refunds, payment of damages)
— Disgorgement for unjust enrichment

— Injunctive relief

— Civil money penalties
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CFPB Examination Process
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i i The CFPB Examination Process
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CFPB Examination Objectives

To assess the quality of the regulated entity's compliance management systems,
including its internal controls and policies and procedures, for its activities

 To identify acts or practices that materially increase the risk of violations of federal
consumer financial laws in connection with its activities

» To gather facts that help to determine whether a regulated entity engages in acts or
practices that violate the requirements of federal consumer financial laws

* To determine, in accordance with CFPB internal consultation requirements, whether a
violation of a federal consumer financial law has occurred and whether further
supervisory or enforcement actions are appropriate
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i i Pre-Examination / Scoping: Information
Request

» Information Request will include requests for data, information, and
documents (number and time period varies)
 Also will include important information about your exam, including:
— Areas of focus;
— On-site start date;
— Review period;
— Name of Examiner-in-Charge;
— Estimated number of examiners;
— Deadline for responding to requests;
— Instructions for providing materials to exam team;
— Document retention obligations; and
— Definitions of terms used in Information Request



i Examination: Offsite and Onsite

w * Each examiner will be responsible for different exam topics

e Examiners may visit a subset or all sites, and may visit service
providers (or have already done so)

« Often require or necessitate presentation from company on
various subject matters

e Examiners may conduct interviews with employees, including
consumer facing staff

« Often daily (or near daily) follow-up requests (called Additional
Requests)
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i i Examinations Allow for a Deep Dive

 Interviews of Employees « Additional Requests
— Who may be interviewed? — Examples
— How much notice? — Approach
— What to expect? — What does it mean?
— How to interact and who can
attend?
A WAREY



Conclusion of Examination

Preliminary Report of Examination
— Provides opportunity to respond to CFPB (may not be all findings)
» Supervisory Agreement or Formal Enforcement Action

— Potential Action and Request for Response Letter ("PARR" Letter)
» Potential for non-public settlement of alleged violations of law; or
» Referral to Division of Enforcement

— General Counsel’s office typically consulted

— Responding to the PARR and the Action Review Committee (ARC) process: violation,
institution, and policy factors

» Final Report of Examination

— Matters Requiring Attention
e Often will include forward and backward matters

— Rating from 1 (highest) to 5 (lowest)

» Confidentiality

— The examination report and any related supervisory matters are confidential and, in
general, may not be shared by the examinee with any persons outside the examinee
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CFPB Examination Appeals Process

Financial service providers under the CFPB’s jurisdiction
may request a review of a less than satisfactory
compliance rating (a 3, 4, or 5) or any underlying adverse
finding set forth in the relevant examination report, or
adverse findings conveyed in a supervisory letter.

Appeals are handled by a committee that includes
management at CFPB headquarters in Washington, D.C.
and representatives of regional offices that were not
involved in the matter under review.

Requires written submission, supporting documentation,
and adhering to timeframes.

Appeals may include an oral presentation.

Appeals are confidential and can be worth the effort,
however, may be contemporaneous with enforcement.
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CFPB Focus on UDAAPs and Compliance Federal
Consumer Financial Law
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Drivers of Standards & Expectations




The Stakes Are High: Exam Findings Often Lead
to Public Enforcement Actions

12/16/2015: the CFPB announced a consent order with a short-term, small-dollar lender, for illegal debt collection practices, discovered during the
course of a Bureau examination.

— The lender was ordered to refund $7.5 million to 93,000 consumers, pay a $3 million civil money penalty, and stop collection of remaining payday
and installment loan debts owed by roughly 130,000 consumers. The company is additionally barred from in-person debt collection.

3/6/2015: From January 2013 through May 2013, the Bureau conducted an examination that reviewed an indirect auto lending business for compliance
with ECOA and Regulation B, which lead to a referral to the DOJ.

— The auto lender was ordered to substantially reduce or eliminate dealer discretion, pay $18 million in damages for consumer harm, and pay to hire
a settlement administrator to distribute funds to victims. The DOJ filed a separate enforcement action.

10/9/2014, the CFPB found that a bank harmed credit card consumers by practicing illegal and discriminatory credit card practices. These practices were
discovered during a routine CFPB supervision exam.

— Enforcement action: The consent order requires the bank pay $25 million in direct loan subsidies to qualified borrowers in the affected
communities, $2.25 million in community programs and outreach, and a $5.5 million penalty. This represents the largest redlining settlement in
history as measured by such direct subsidies.

6/19/2014, the CFPB, found that a bank caused consumers to be subjected to deceptive marketing practices when being sold debt cancellation credit
card add-on products by telemarketers. The enforcement action stems from a CFPB examination which was conducted between December 2012 and
February 2013.

— The bank paid a total of approximately $201 million in redress including payments, credits, interest, and debt forgiveness to approximately
133,463 eligible consumers.

3/19/2013: the CFPB found that a bank had a policy of allowing dealers to increase or “mark up” consumers' risk-based interest rates, and paying dealers
from those markups, and that the policy lacked adequate controls or monitoring.

— The Bureau forced the bank to pay $80 million in damages to harmed African-American, Hispanic, and Asian and/or Pacific Islander borrowers.
Additionally, the bank paid approximately $38.9 million to consumers that the bank determined were both eligible and overcharged on auto loans.
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{ The Role of Consumer Complaints



Complaints Received by the CFPB and Monetary
Relief Obtained for Consumers

(Sept. 2016 Report)
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i A Supervisory Highlights

« Each quarter, the CFPB publishes
“Supervisory Highlights,”
summarizing findings from recent
examinations

* The report includes information
about recent public enforcement
actions that resulted, at least in
part, from supervisory work

* Most recent report is Winter 2016
(the tenth anniversary issue)

Supervisory Highlights

Issue 10, Winler 2016
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Enforcement Beyond CFPB?

» CFPB has proposed a rule to expand its
discretion to share confidential
supervisory information (CSI) with
other domestic and foreign
government governmental entities

— "Federal, State, or foreign governmental
authority, or an entity exercisin
governmental authorit%" regardless of

a

whether the authority has jurisdiction
over the company whose CSl is shared

— Replaces the CFPB General Counsel as the
person who decides whether to disclose
CSI with the head of Supervision,
Enforcement, and Fair Lending

 Comment period closed on October 24,
2016

FEDERAL REGISTER

Vol. 81 Wednesday,
No. 164 August 24, 2016

Part V

Bureau of Consumer Financial Protection

12 CFR Parts 1070 and 1091
Amendments Ralating to Disclosure of Records and Information; Proposed
Rule
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Additional Strategies and Observations



Strategies and Observations

e Exams can take months » Understand the CFPB's position on
remediation and self-policing

» Keep track of what's reviewed and by
whom « Consider how an exam may impact overall

« Consider providing context during legal and regulatory profile of company

and immediately after the onsite exam , , o
— e.g. private lawsuits, state licensing, etc.

* Anticipate privilege issues
pate p J » Prepare and update management and board

» Early education and clarification can of directors at all stages:

be key
. —  Pre-exam prep;
* While enforcement attorneys may not — Scoping;
be onsite, they will still be involved in —  Preliminary findings;

—  Final Report (e.g., for matters requiring attention and
other action items);
» Prepare to extract data, and prepare —  Possible confidential resolution and/or referral to

to place that data into context early in enforcement; and
the process - Appeals process

the process
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Exam Prep
Considerations
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