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Nissan North American, Inc., FTC,
No. C-4454 (9/18/14)







Fictionalization. Do not
attempt.
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The 4Ps of Clear and Conspicuous Disclosures

– Prominence

• Is it big enough for consumers to notice and read?

– Presentation

• Is it worded in a way consumers will understand?

– Placement

• Is it where consumers are likely to look?

– Proximity

• Is it close to the claim it modifies?
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Guidelines



© 2015 Venable LLP 249



© 2015 Venable LLP 250



© 2015 Venable LLP





© 2015 Venable LLP

DirectTV, FTC, #3:15-cv-01129 (3/11/15)
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DirectTV, LLC (Picture, Sound, Signal Reliability and Customer Service
Advertising), NAD Case Reports #5820 (3/25/15)
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Bank of America Corporation (1-2-3 Cash Rewards Advertising
Campaign), NAD Case Reports #5522 (11/13/12)
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Bank of America Corporation (1-2-3 Cash Rewards
Advertising Campaign), NAD Case Reports #5522
(11/13/12)
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Some Favorites

• “Professional driver; closed course”

• “Use as directed”

• “Dramatization”

• “Don’t try this at home”

• “Void where prohibited”

• “No Security Deposit Required”

• “Screen image simulated”

• “batteries not included”
• © 2015. Brand, Inc. All rights reserved.
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Bottom Line on All Disclosures

• Disclosures must be presented “clearly and conspicuously“

• The FTC’s “clear and conspicuous” standard is a performance
standard, and not a font size or a minimum number of seconds

• Disclosures should be easily noticeable, without consumers
having to hunt

• Disclosures should be close to the claims they relate to and not
hidden or buried in footnotes or in blocks of text people are
not likely to read

• Understand the limitations of a particular platform on which an
ad is disseminated and modify claims and disclosures
accordingly

• Analyze disclosures in the same way you analyze whether a
main claim is meaningful and resonates with the target
audience

• Disclosures can only qualify or limit a claim to avoid a
misleading impression; they cannot cure a false claim
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Takeaways for TV Ads

• Is the claim too good to be true?
– Can you incorporate the qualifying language into the claim itself?

• Can you streamline and simplify disclosures to make
them more digestible?

• Take a step back and analyze like a consumer asking
“would I notice this and be likely to take it in?”

• Avoid disclosures
– With small print (no mouse type)

– With poorly contrasting print (no gray on gray)

– With drive-by language appearing for too short a time

– Forgotten at the bottom of the screen or appearing after the claim

– With kitchen sink or confusing language

– With distracting elements


