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(iv) Whether the services rendered by 
the putative employee require special 
skill; 

(v) The degree of permanency and du-
ration of the working relationship; 

(vi) The extent to which the services 
rendered by the putative employee are 
an integral part of the putative em-
ployer’s business. 

(5) The definition of the term employ 
includes the joint employment principles 
applicable under the Fair Labor Stand-
ards Act. The term joint employment 
means a condition in which a single in-
dividual stands in the relation of an 
employee to two or more persons at the 
same time. A determination of whether 
the employment is to be considered 
joint employment depends upon all the 
facts in the particular case. If the facts 
establish that two or more persons are 
completely disassociated with respect 
to the employment of a particular em-
ployee, a joint employment situation 
does not exist. When the putative em-
ployers share responsibility for activi-
ties set out in the following factors or 
in other relevant facts, this is an indi-
cation that the putative employers are 
not completely disassociated with re-
spect to the employment and that the 
agricultural worker may be economi-
cally dependent on both persons: 

(i) If it is determined that a farm 
labor contractor is an independent con-
tractor, it still must be determined 
whether or not the employees of the 
farm labor contractor are also jointly 
employed by the agricultural em-
ployer/association. Joint employment 
under the Fair Labor Standards Act is 
joint employment under the MSPA. 
Such joint employment relationships, 
which are common in agriculture, have 
been addressed both in the legislative 
history and by the courts. 

(ii) The legislative history of the Act 
(H. Rep. No. 97–885, 97th Cong., 2d Sess., 
1982) states that the legislative purpose 
in enacting MSPA was ‘‘to reverse the 
historical pattern of abuse and exploi-
tation of migrant and seasonal farm 
workers * * *,’’ which would only be 
accomplished by ‘‘advanc[ing] * * * a 
completely new approach’’ (Rept. at 3). 
Congress’s incorporation of the FLSA 
term employ was undertaken with the 
deliberate intent of adopting the FLSA 
joint employer doctrine as the ‘‘central 

foundation’’ of MSPA and ‘‘the best 
means by which to insure that the pur-
poses of this MSPA would be fulfilled’’ 
(Rept. at 6). Further, Congress in-
tended that the joint employer test 
under MSPA be the formulation as set 
forth in Hodgson v. Griffin & Brand of 
McAllen, Inc. 471 F.2d 235 (5th Cir.), cert. 
denied, 414 U.S. 819 (1973) (Rept. at 7). In 
endorsing Griffin & Brand, Congress 
stated that this formulation should be 
controlling in situations ‘‘where an ag-
ricultural employer * * * asserts that 
the agricultural workers in question 
are the sole employees of an inde-
pendent contractor/crewleader,’’ and 
that the ‘‘decision makes clear that 
even if a farm labor contractor is found 
to be a bona fide independent con-
tractor, * * * this status does not as a 
matter of law negate the possibility 
that an agricultural employer may be a 
joint employer * * * of the harvest 
workers’’ together with the farm labor 
contractor. Further, regarding the joint 
employer doctrine and the Griffin & 
Brand formulation, Congress stated 
that ‘‘the absence of evidence on any of 
the criteria listed does not preclude a 
finding that an agricultural associa-
tion or agricultural employer was a 
joint employer along with the 
crewleader’’, and that ‘‘it is expected 
that the special aspects of agricultural 
employment be kept in mind’’ when ap-
plying the tests and criteria set forth 
in the case law and legislative history 
(Rept. at 8). 

(iii) In determining whether or not 
an employment relationship exists be-
tween the agricultural employer/asso-
ciation and the agricultural worker, 
the ultimate question to be determined 
is the economic reality—whether the 
worker is so economically dependent 
upon the agricultural employer/asso-
ciation as to be considered its em-
ployee. 

(iv) The factors set forth in para-
graphs (h)(5)(iv)(A) through (G) of this 
section are analytical tools to be used 
in determining the ultimate question 
of economic dependency. The consider-
ation of each factor, as well as the de-
termination of the ultimate question of 
economic dependency, is a qualitative 
rather than quantitative analysis. The 
factors are not to be applied as a 
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checklist. No one factor will be disposi-
tive of the ultimate question; nor must 
a majority or particular combination 
of factors be found for an employment 
relationship to exist. The analysis as 
to the existence of an employment re-
lationship is not a strict liability or per 
se determination under which any agri-
cultural employer/association would be 
found to be an employer merely by re-
taining or benefiting from the services 
of a farm labor contractor. The factors 
set forth in paragraphs (h)(5)(iv)(A) 
through (G) of this section are illus-
trative only and are not intended to be 
exhaustive; other factors may be sig-
nificant and, if so, should be consid-
ered, depending upon the specific cir-
cumstances of the relationship among 
the parties. How the factors are 
weighed depends upon all of the facts 
and circumstances. Among the factors 
to be considered in determining wheth-
er or not an employment relationship 
exists are: 

(A) Whether the agricultural em-
ployer/association has the power, ei-
ther alone or through control of the 
farm labor contractor to direct, con-
trol, or supervise the worker(s) or the 
work performed (such control may be 
either direct or indirect, taking into 
account the nature of the work per-
formed and a reasonable degree of con-
tract performance oversight and co-
ordination with third parties); 

(B) Whether the agricultural em-
ployer/association has the power, ei-
ther alone or in addition to another 
employer, directly or indirectly, to 
hire or fire, modify the employment 
conditions, or determine the pay rates 
or the methods of wage payment for 
the worker(s); 

(C) The degree of permanency and du-
ration of the relationship of the par-
ties, in the context of the agricultural 
activity at issue; 

(D) The extent to which the services 
rendered by the worker(s) are repet-
itive, rote tasks requiring skills which 
are acquired with relatively little 
training; 

(E) Whether the activities performed 
by the worker(s) are an integral part of 
the overall business operation of the 
agricultural employer/association; 

(F) Whether the work is performed on 
the agricultural employer/association’s 

premises, rather than on premises 
owned or controlled by another busi-
ness entity; and 

(G) Whether the agricultural em-
ployer/association undertakes respon-
sibilities in relation to the worker(s) 
which are commonly performed by em-
ployers, such as preparing and/or mak-
ing payroll records, preparing and/or 
issuing pay checks, paying FICA taxes, 
providing workers’ compensation in-
surance, providing field sanitation fa-
cilities, housing or transportation, or 
providing tools and equipment or mate-
rials required for the job (taking into 
account the amount of the invest-
ment). 

(i) Farm labor contracting activity 
means recruiting, soliciting, hiring, 
employing, furnishing, or transporting 
any migrant or seasonal agricultural 
worker. 

(j) Farm labor contractor means any 
person—other than an agricultural em-
ployer, an agricultural association, or 
an employee of an agricultural em-
ployer or agricultural association— 
who, for any money or other valuable 
consideration paid or promised to be 
paid, performs any farm labor con-
tracting activity. 

(k) Farm Labor Contractor Certificate 
of Registration or Certificate of Registra-
tion means the certificate issued by the 
Administrator which permits a farm 
labor contractor to engage in farm 
labor contracting activities. 

(l) Farm labor contractor employee who 
is required to obtain a Certificate of 
Registration as an employee of a farm 
labor contractor means a person who 
performs farm labor contracting activ-
ity solely on behalf of a farm labor con-
tractor holding a valid Certificate of 
Registration and is not an independent 
farm labor contractor who would be re-
quired to register under the Act in his 
own right. 

(m) Farm Labor Contractor Employee 
Certificate or Farm Labor Contractor Em-
ployee Certificate of Registration or Em-
ployee Certificate means the certificate 
issued by the Administrator to an em-
ployee of a farm labor contractor au-
thorizing the performance of farm 
labor contracting activities solely on 
behalf of such farm labor contractor 
and not as an independent farm labor 
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