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In recent years there has been
increasing attention given to

Lead Generation Advertising and
Marketing….
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Laws and Regulations

 FTC Act Section

5 (UDAP)

 CFPA – UDAAP

 Telemarketing

Sales Rule

 FTC and CFPB

Guidance

 State UDAP

Laws

 Specific Laws

– Title IV/HEA

– RESPA

– TILA

– State Laws re
Mortgage,
Lending,
Insurance, etc.
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Education…
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Mortgage Lending…
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Small Dollar Lending…
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What is Self-Regulation and how
can it help?
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Self Regulation - Theory

 Purposes:

1. As a substitute for Government Intervention

2. As a complement to Government Regulation

 “The best self-regulatory programs carry several hallmarks.

– First, they clearly address the problems they seek to remedy.

– Second, they are flexible and able to adapt to new developments
within the industry.

– Third, they are widely followed by affected industry members.

– Fourth, they are visible and accessible to the public.

– Fifth, they are administered in a fashion that avoids conflicts of
interest between the regulated firms, on the one hand, and the
body doing the regulating, on the other hand.

– Finally, they objectively measure member performance and
impose sanctions for noncompliance.”

(Speech by FTC Commissioner J. Thomas Rosch)
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What is a self-regulatory program?

 Self-regulatory programs can be voluntary programs that may

complement existing government regulation or serve as the

primary regulation in areas where no government regulation

exists.

 Self-regulatory programs can address a broad spectrum of

regulatory activities, including company and product

certification, public education, development of industry standards

and codes of conduct, and complaint resolution

 The Federal Trade Commission recognizes “the important role

that effective self-regulation can play and has worked with

many industry groups to develop sound self-regulatory

initiatives.”
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What lawmakers and regulators look for in
self-regulation programs….

1. More prompt, flexible, and responsive than traditional

statutes and regulations.

2. Process and outcomes are likely flexibly adapted to the

realities of the market.

3. Compliance can be just as high, or higher, under a coordinated

self-regulatory system as under government regulation,

because the member firms participate in the construction of the

system and will have “bought into” the regulatory process

– If sufficiently objective and transparent, it permits the
public to judge the integrity of the program and
participants

4. The review system and increases confidence in self-

regulation.

5. Financial incentives to ensure the success of industry self

regulation.
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A spectrum of self-regulator programs…

Most
Comprehensive

1. Mandatory SRO Based on Delegation of Statutory Authority
a. Regulates all aspects of a particular industry and has authority to issue binding rules and

regulations.
b. Membership required by law and conditioned on compliance with SRO rules and

regulations.
c. Stringent enforcement, including application of monetary penalties.
d. Ex. The Financial Industry Regulatory Authority (“FINRA”) regulates all securities firms

doing business in the United States.

2. Voluntary SRO with Binding Code of Conduct and Mechanism to Enforce Customer
Complaints
a. Membership conditioned on compliance with Code of Conduct.
b. Enforcement of customer complaints through internal or external enforcement mechanism.
c. Ex. Electronic Retailer Association’s Electronic Retailing Self-Regulation Program is

enforced by the National Advertising Review Council (NARC).
d. Ex. Beer Institute refers advertising complaints to the third-party Code Compliance

Review Board (CCRB).
e. Ex. Network Advertising Initiative refers unresolved customer complaints to its Board of

Directors.

3. Voluntary SRO with Binding Code of Conduct but No Mechanism to Enforce Customer
Complaints
a. Although membership is conditioned on compliance with Code of Conduct, the lack of a

customer complaint enforcement mechanism limits SRO effectiveness.
b. Ex. Mobile Marketing Association (the MMA has indicated that it is working to set up an

enforcement mechanism).
c. Ex. Alliance for Lifelong Learning.

Least
Comprehensive

4. Voluntary Trade Association that has developed Non-Binding Best Practices
a. Lack of formal SRO program but development of best practices to guide industry.
b. Ex. USTelecom Association has developed voluntary best practices to limit distribution of

child pornography on the Internet.
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BBB/Advertising Self-
Regulatory Council ASRC

System Overview

 The self-regulatory system developed by

ASRC supports advertiser compliance by

focusing on three goals:

– Provide a fast, flexible alternative to
government regulation.

– Maintain a level playing field for settling
disputes among competing advertisers.

– Increase public Trust in the credibility of
advertising

 Examples: NAD, ERSP, CARU, and others

(www.asrcreviews.org)
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ASRC Example: Electronic Retailing
Self Regulation Program (ERSP); 2004 –

Present

 Types of Advertising:

– Testimonials/Endorsements

– Before and After Depictions

– Weight Loss

– Health and Safety

– Establishment Claims

– Disclosures

– Social Media

– Puffery

– Demonstrations

– New Areas

 Goals:

– Improve/restore consumer
confidence in electronic
retailing

– Provide a quick and
efficient mechanism for
reviewing direct response
advertising campaigns

– Demonstrate to the
regulatory agencies, the
direct response industry’s
commitment to strong self-
regulation and compliance
with legal requirements
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Some examples…
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