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*Please note that CAE credit is available only
to registered participants of the live
program.

CAE Credit Information

As a CAE Approved Provider educational program related to the
CAE exam content outline, this program may be applied for
1.5 credits toward your CAE application

or renewal professional development requirements.

Venable LLP is a CAE Approved Provider. This program meets the requirements for fulfilling the professional development
requirements to earn or maintain the Certified Association Executive credential. Every program we offer that qualifies for
CAE credit will clearly identify the number of CAE credits granted for full, live participation, and we will maintain records

of your participation in accordance with CAE policies. For more information about the CAE credential or Approved
Provider program, please visit www.whatiscae.org.

Note: This program is not endorsed, accredited, or affiliated with ASAE or the CAE Program. Applicants may use any
program that meets eligibility requirements in the specific timeframe towards the exam application or renewal. There are
no specific individual courses required as part of the applications—selection of eligible education is up to the applicant
based on his/her needs.

VENABLE -



Upcoming Venable Nonprofit Events
Register Now

e October 15, 2015 - Thriving Amid Turmoil and
Change: What All Nonprofits Can Learn from
Nonprofit Turnarounds

« November 17, 2015 - The DOL's Proposed Changes
to the FLSA White-Collar Exemption Criteria: What
Nonprofits Need to Know about the Current Rules,
Where Things Are Heading, and How to Avoid
Employee Classification Traps and Pitfalls

 December 10, 2015 — Privacy and Data Security:
Best Practices, Common Pitfalls, and Hot Topics for
Nonprofits (details and registration available soon)
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Agenda

» A Regulator’'s Perspective:
— The Importance of Internal Controls
— An Attorney General’s Role in Nonprofit Oversight
— Best Practices in the Face of an Investigation

e An QOutside Counsel’s Perspective:
— Increased Scrutiny: the “New Normal”
— Reducing Risk Before an Investigation
— Navigating an Investigation (Redux)
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AGs’ Oversight Responsibilities



Goals



Internal Controls



Internal Control Failures



FORM 9 The Board of Directors is the oversight group for the Company. It consists of volunteers
from various walks of life and includes no members with a financial background. The

£OOL D gaard of Directors, we believe, was intended to meet at least once per month. For various

cusTop reasons this did not always happen. The Board of Directors averaged approximately §
meetings per year for 2007 and 2008. The minutes of the meetings contained no financial
presentation at any meeting. The Board President explained to us that on occasions when
a financial report was requested of the former Executive Director, she became upset ad
provided only sketchy information. The President further explained the former Executive
Director had complete control over the books of the Company and the day to day
transactions and that the Board trusted her.
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Registration Transactions

Trusts &

Ectates Enforcement




AG’s Enforcement Function



Types of AG Enforcement Actions






Common Issues

Common cause?



Importance of Governance



1. Standards and procedures to prevent
and detect criminal conduct

2. Oversight by high-level personnel

3. Due care in delegating substantial
discretionary authority

4. Effective communication and training
for all levels of employees

5. Monitoring, auditing, and
whistleblower systems

6. Consistent enforcement of compliance
standards

7. Appropriate response to criminal
conduct and steps to prevent
reoccurrence.



Codification of Compliance Regimes:
Highlights of the New York Nonprofit Revitalization Act



When Bad Things Happen to
Good Organizations



So You’'re Under Investigation...

Who is in charge of your compliance function?



So You’'re Under Investigation...



So You’'re Under Investigation...



Fundamentally...



Sources/suggested reading



Conducting Nonprofit Operations
under Increased Scrutiny

Eric Berman
Venable, LLP
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A Recent Cautionary Tale

* In May 2015, federal and state regulators announced
massive law enforcement action against several charities and
their principals.

— FTC, all 50 State AGs, D.C. AG, Eight
Secretaries of State

“This is an historic moment -- the first time

that the federal government and the state

charity regulators have joined together to

present a united front against charity fraud.”
-FTC Bureau Director Jessica Rich
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Landscape Constantly Evolving

« Older view: state regulators stretched thin

— "The infrastructure for monitoring the nonprofit sector is not
robust relative to the size, diversity, and growing complexity of the
field." (Nonprofit Quarterly, Dec. 21, 2004)

e Modern view: look for increased coordination

?mong state requlators and between states and
eds

— E.g., CFA litigation
— NASCO & NAAG

 Charities Project/Columbia University
 Single Portal Filing Project
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Reducing the Risk of an Investigation
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Be Proactive (and Thorough)

* Internal compliance audit:

— Governance documents (bylaws; articles of
Incorporation)
— Directors
e Qualifications
 Relationships to each other and to officers
» Length of tenure
— Written policies and procedures
* When implemented
* When revised
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Be Proactive (cont’'d)

— Meeting minutes
— Regulatory filings and 990s

— Donor-facing materials

» Scripts, donation receipts, reminder cards
— Fundraising sources

» Diversity

« Telemarketing contracts
— Vendors

» Fundraisers, auditors

— Past complaints or inquiries
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Be Proactive (cont’'d)

“This is not to say that a nonprofit organization may not compensate its
employees at a market rate....Just as a nonprofit hospital may pay $5 million
for a new MRI machine that costs $5 million, it may pay $400,000 a year to
hire a radiologist when the going rate for a radiologist is $400,000 a year.”

Spencer v. World Vision, Inc,, 633 F.3d 723, 734 (9th Cir. 2010)

* Dig deeper into:
— Program services

— Executive compensation
» GIK and joint cost allocation issues
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Navigating an Investigation
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Operational Considerations

Document hold
 Briefing the Board

— Who? How often?
 Communicating with staff
 HR issues
« Continuing/discontinuing operations
e Insurance coverage
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Strategic Considerations

Who is investigating?
— Scope shapes response
— Likelihood of referral/coordination

e States can, and do,
. . The attorney general may enter into reciprocal
Sha re i nfO rmat|on agreements with a like authority of any other state or
. states for the purpose of exchanging information
e When mig ht FTC made available to the attorney general or to such
: other like authority. Minn. Rev. Stat. 309.60
get involved? !

e First Amendment .
offers protection, but see fraud exception
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Additional Strategic Considerations

Nonprofit's goals

— Executives’ goals

e Reqgulators’ stance

— First offer is worst offer
Advocacy

PR/Crisis Management
— Government has home-microphone advantage
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Questions?

Jeffrey S. Tenenbaum, Esq., Partner, Venable LLP
Jstenenbaum@Venable.com
t 202.344.8138

Eric S. Berman, Esq.,Counsel, Venable LLP

esberman@Venable.com
t 202.344.4661

Yael Fuchs, Esq., Assistant Attorney General,
Charities Bureau, New York Attorney General's Office
Yael.Fuchs@ag.ny.gov
t212.416.8391

To view an index of Venable's articles and presentations or upcoming programs on nonprofit legal topics, see
www.Venable.com/nonprofits/publications or www.Venable.com/nonprofits/events.

To view recordings of Venable's nonprofit programs on our YouTube channel, see
www.YouTube.com/user/VenableNonprofits or www.Venable.com/nonprofits/recordings.

Follow @NonprofitLaw on Twitter for timely posts with nonprofit legal articles, alerts, upcoming and recorded speaking

presentations, and relevant nonprofit news and commentary.




