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2 U.S.C. §434(f)(3)(A) defines an electioneering communication
202.344.8215 §434(DB3)(A) defi ioneering unicati

(“EC”) as any broadcast, cable or satellite communication that

fulfills each of the following conditions:
Lawrence H. Norton

Co-Chair, Political Law Practice e The communication refers to a clearly identified candidate
lhnorton@Venable.com for federal office (this condition is met if a communication
202.344.4541 contains the candidate’s nickname, name, image or makes

any unambiguous reference to the person or their status as
a candidate).

e The communication is publicly distributed shortly before
an election for the office that candidate is seeking (the EC
rules apply only 60 days before a general election or 30
days before a primary). For example, electioneering
communications rules apply now regarding either
candidate for president because we are 60 days before the
general election.

e The communication is targeted to the relevant electorate
(U.S. House and Senate candidates only). This means the
communication can be received by 50,000 or more people
in the district (House candidates) or state (Senate
candidates).

When Disclosure is Required

Disclosure of ECs is required when a person or organization makes
electioneering communications that aggregate more than $10,000 in
a calendar year. All EC reports are 24-hour reports, meaning it must
file FEC Form 9 by 11:59 p.m. on the day following the disclosure
date. The disclosure date is the date that the communication is first
publicly distributed. Note that for each separate time costs
aggregate to more than $10,000, an additional report is due within
24 hours of the disclosure date.

For example, say an organization makes an electioneering
communication (TV ad) that costs $50,000 of air time and $10,000 in
production costs, and it will be aired for one week. You would
disclose this one time within 24 hours of the TV ad first airing, with
$60,000 as the cost.

The organization then wants to run the same ad two weeks later.
The organization pays $50,000 for the air time (no new production
costs). You would file another disclosure report for this within 24
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hours of the ad being publicly distributed again.
Contents of Disclosure Report

The 24-hour reports must include:

e The name and principal place of business of the person or
organization making the disbursement

e The name, address, employer and occupation of any
persons sharing or exercising control over the organization
(e.g., officers/directors)

e The name, address and occupation of the custodian of
records for the entity making the expenditure

e The title of the communication (title of the TV ad, etc.)

e The name and office of a clearly-identified federal candidate
in the communication, and the election/year to which the
communication pertains

e The date of public distribution

e The name and address of all vendors to whom
disbursements over $200 were made; also the amount and
date

e A purpose description of the disbursement—this must
include the title of the communication (e.g., “Production
Costs — Insert Title of Communication Here”)

e The name and address of each donor who has given more
than $1,000 since the previous calendar year (January 1,
2011).

Disclosure of Donors

The disclosure of donors to electioneering communications has
undergone a recent shift. The FEC regulation on this used to
require disclosure of only those donors who intended for their
donations to be used for electioneering communications. A recent
court decision struck down that regulation, and the FEC is now
complying with the court’s order that all donors be disclosed if
they meet the $1,000 threshold (going back to January 1, 2011),
regardless of intent. This does not, however, include membership
fees or dues because they are not considered donations. It may be
wise for organizations to consider opening a separate “government
affairs” type of account into which donations other than
membership fees or organization dues would go so that it’s easy to
know which donors will be disclosed on these reports.
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