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IMPORTANT INFORMATION ABOUT
THIS PRESENTATION

This presentation is for general informational purposes
only and does not represent and is not intended to
provide legal advice or opinion and should not be relied
on as such. Legal advice can only be provided in
response to specific fact situations.

This presentation does not represent any undertaking to
keep recipients advised as to all or any relevant legal
developments.
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Introduction

m FTC and Congress Target m Other Key Federal

the Debt Settlement Developments
Industry — Risk and m Quick Review of State
Opportunity Debt Adjusting Law
— Congressional move to | fiaati L
Enhance FTC m Investigations, Law
Enforcement and Enforcement Actions and
Oversight of Debt Private Lawsuits

Settlement Industry

* Consumer Credit
and Debt
Protection Act
(H.R. 2309)

m  Questions and Answers

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP
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The FTC and Congress Target the
Debt Settlement Industry

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP
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How We Got Here:
Federal Trade Commission Workshop

on Debt Settlement

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
|  Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP
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FTC Overview
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Federal Trade Commission Act

m  FTC pursues deceptive practices under Federal Trade

Commission Act (“FTC Act”), 15 U.S.C. 45 ef seq.:

— Section 5 gives the Commission broad authority to prohibit “unfair or
deceptive acts or practices”

— Section 13(b) authorizes FTC to file suit in United States District Court to
enjoin any act or practice that is in violation of any provision of law
enforced by the FTC

m  Enforcement against unfair or deceptive practices

— Not required to prove actual deception

— Wide array of remedies: civil penalties, injunctions, restitution, corrective
advertising

m Issues Policy Statements and “Guides” for specific industries

and advertising practices
— Not official regulations but represent FTC’s views of certain practices

— ETE)) has issued a Consumer Alert for debt settlement — “Knee Deep in
e t”

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP
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Federal Trade Commission Act

Section 5 Prohibits:

“Unfair or deceptive acts or
practices in or affecting commerce.”

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP
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Deception Standard

= A representation, omission, or practice is
deceptive if it is likely to:

— Mislead consumers; and

— Affect consumers’ behavior or decisions about the
product or service.

s Ads must be truthful, not misleading, and
substantiated.

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP
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Unfairness Standard

An act or practice is unfair if the injury it
causes, or is likely to cause, is:

— Substantial;
— Not outweighed by other benefits; and

— Not reasonably avoidable.

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP
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Other FTC Related Statutes and
Regulations

m Credit Repair Organizations Act (narrower than state credit
repair statues, but more difficult to comply with).

m Telephone Consumer Protection Act

m Telemarketing Sales Rule
— Disclosure
— Credit Repair Prohibition on Fees
— Debit Requirements

m Gramm-Leach-Bliley Act
— Privacy Rule
— Safeguards Rule

m CAN-SPAM Act
m Fax

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP




VENABLE .. Federal Trade Commission
Workshop: Sept. 25, 2008

m  Panel 1: Overview of the For-

Profit Debt Settlement Industry: CONSUMER
Understanding the Origins of PROTECTION
the Industry

= Panel 2: The For-Profit Debt
Settlement Industry Today: Y\ .. DEBT SETTLEMENT
Perspectives on Current O\ INDUSTRY

Industry Trends and Practices NX AN ETC WORKSHOP

= Panel 3: Protecting the
Consumer: a Discussion of
Consumer Protection
Challenges Facing the For-Profit
Debt Settlement Industry

= Panel 4: The Future of the For-
Profit Debt Settlement Industry:
Where Will the Industry Go from
Here

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP
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VENABLE... U.S. Senate Committee on Commerce,

Science, and Transportation Hearing
(Feb. 26, 2009)

@) FEDERAL TRADE COMMISSION = To enhance. the FTC S qblllty to. protect
"/ PROTECTING AMERICA’S CONSLIMERS consumers in the financial services
marketplace, the testimony made the

Home | News | Competition | Consumer Protection | Economics | General Counsel | Actions | Cqo . .
About Public Affairs | Public Events | Speeches | Testimony | Webcasts | Blogs | Reporter Resoul fO”OWIng recommendations:
—Permit the FTC to employ notice and
comment rulemaking procedures to
FTC Testifies on Efforts to Protect Consumers in Financial Distress dedare aCtS and praCticeS re|ating tO
" tesiie today befor fe US. Serate Commiis on Commerce Soerce a8 financial services to be unfair or
=rer sucston =ffo rorigage deceptive in violation of the FTC Act;
— Authorize the FTC to obtain civil
penalties for unfair or deceptive acts
and practices related to financial
services, and authorize the agency to
< issuing its dabt collection workshop repart, which tskes = comprehensive bring suit in federal court to obtain civil

in the past 30 years and recommends changes in the law to modernize

For Releasa: 226/2009

The Federal Trade Commis:

bogus
remedies to enhance 1

harm to those who
air and debt settlem

and reform the debt collection regulstony system. penaltles;
To enhance the FTC s ability t tect consumers in the financial services marketplace, the tecti ade the following H H
e e — Authorize the FTC to issue rules to
L Ifarrrit_ tlra FI'; to an'bziuy notice and comment rLI:awakir-; piros and practices relating to |mp|ement the Falr Debt CO”eCtlon
financial services to be unfair or deceptive in violation of the H .
= Authorize FTC to obtain = or unfair or decaptiv practices relsted to financial services, PraCtlceS ACt, and
and authorize court to obtain civil penalties;

= Autho

—Provide additional resources to assist
the FTC in increasing its law
enforcement activities related to

The Commission vote autherizing presentation of the testimony and its inclusion in
the formal record was 4-0.

e consumer financial services and
e e 1 i o sl = i . expanding its critical empirical work on
MEDIA CONTACT: the efﬂcacy of disclosures.

Office of Public Affairs
202-326-2180

{Financial Testimony)

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.

Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP




VEN ABLE U.S. House Subcommittee on Commerce,
Trade and Consumer Protection of the
Committee on Energ egboé)Commerce (March

m FTC says: “The historic levels of
| PROTECTING AMERICA’S CONSUMERS consumer debt necessarily have affected
the services CCAs can provide. The

) FEDERAL TRADE COMMISSION

Home | News | Compefition | Consumer Protection | Economics | General Counsel | Actions | Colf

About Public Affairs | Public Events | Speeches | Testimony | Webcasts | Blogs | Reporter Resou increased demand for debt relief Optlons
B— resulted in the recent growth of for profit
FTC Testifies on Efforts to Protect Consumers of Financial Services; Urges New debt Settlement CompanieS.”

Tools for Stronger Enforcement Authority

= 14 Enforcement Actions (About half
against settlement companies)

m FTC Requests expanded and expedited
rulemaking authority and civil penalties.

;Change from Magnuson-Moss Warranty
ct

* Consumer redress when the
Commission is able to demonstrate
that the respondent had engaged in
dishonest or fraudulent conduct.

» Civil penalties in the event that

The Commission vote suthorizing presentstion of the testimony and its inclusion in

e forml e s 40, —Violation of rules from special
= rulemaking procedures described
in the Act or
el —if the respondent committed a
Oifce o Futic Afrs knowing violation of an

202-323-2180

outstanding decree against a third
party (by engaging in the conduct
proscribed in the decree.)

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations.
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FTC Commissioner Rosch Speech on Consumer
Protection and the Debt Settlement Industry
(April 2, 2009)

n FTC Commissioner J. Thomas Rosch
Recommendations for the Debt
Settlement Industry
—  “limit their performance claims to
((]'\‘\IMIRI'I{(i’!:{V:II(\I"\I.:('::;i:{lzli}(r(l::l;:l‘l\ill(:\’ﬂI'\l INDUSTRY: those the.y Can adeq uately
Rernarks by 1. Thorms Rosch substantiate” ,
Compniaimer, Federal Trade Commisaion «“ . .
e — not “misrepresent the benefits of
The Ath Annual Credit and Collaction News Conference debt Settlement” ;
i — ’disclose, clearlyand
. conspicuously, the negative
b mmomaion . . impact that participation in a
| Membbyilis g comnsposin s e program may have on a
industry. To tT:%.nm.ﬂu.l.JmugJu. [tjill]tdmdllﬁg in gome “straight Bk from Washinglon Consumer,s Cl’edlt SCO['e, and hOW
ahout the credit situation in the 115, today, and how we got here. |Ong that ImpaCt may Ilnger. ThIS
o - disclosure should not be made
_ ‘m””“::‘“‘w"u m‘"" f’:‘"‘* ““’““’“:“”:;“:I““ f‘""“'d“’mm only in the written contract, but in
iy, ApEwT 3 e walum 1n the gconomy and mo 0 losRes, credil ¢ ] H H
el the ad itself’; and
is s2id 1 be emerging s the noxt fnancizl crisis.” According 1o the Faderal Reserve Board's . . .
— ‘if a debt settlement firm promises
- - _ _ to refund debt settlement service
6 ol T o s st i sk, e o e fees to consumers if their debt
settlement negotiations are
T, maablest, unsuccessful, the firm must honor
hi; aytim, 1294 F28credit himl Taop= 108 sg=credit®n2 (e ard fst=cse that promise_”
n Concerns about advance fees
n Prior Written Consent for Disbursements
" Supports Self-Regulation

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
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VENABLE‘LP FTC Commissioner Rosch Speech on Consumer
Protection and the Debt Settlement Industry
(April 2, 2009)

m  FTC Commissioner J. Thomas Rosch
Federal Trade Commission Recommendations for the Debt
Settlement Industry
—  “limit their performance claims to
(O.NMI“mm:{\-:f\i‘\.:&:::{;:|“(r('::,;,|l|.l\::(:\m“ INDUSTRY: those they Can adeq uately
R substantiate”

In my view, debt settlement can provide some real benefits for consumers. For example,
a debt settlement firm can advocate on the consumer’s behalf, especially in cases where

consumers are reluctant, embarrassed, or even afraid, to contact their creditors directly. A debt

iy G s iy g
e disclosure should not be made
. m :d WM""US “’“"‘;‘W;’M_“ d“’mm only in .the written contract, but in
partially spawned. 1 the downtum in the economy and o job losmes, eredil e the ad Itselfu; and

is s2id 1 be emerging s the noxt fnancizl crisis.” According 1o the Faderal Reserve Board's

— “if a debt settlement firm promises
to refund debt settlement service

b ok o Commbsin o el o ik Gt TrosH 1 o fees to consumers if their debt
iy appreciation o Casolyn Hann, my sttorney sdvisos, for her contributions (o this speech. Settle ment negotlatlons a re

*fee“Consumers Feel the Next Crisds: It's Credit Cards” Oct. 20, 2008, The New Fork
Timas, available ar:
hitp. aytim 10V 28 busine s/ 20eredit himl Taop= 108 sq=credii®2eard fat=cse

unsuccessful, the firm must honor
that promise.”

n Concerns about advance fees
n Prior Written Consent for Disbursements
" Supports Self-Regulation

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP




VENABLE‘LP FTC Commissioner Rosch Speech on Consumer
Protection and the Debt Settlement Industry
(April 2, 2009)

m  FTC Commissioner J. Thomas Rosch
Federal Trade Commission Recommendations for the Debt

CAttlAarnnnt lnAiiatng,

First, debt settlement firms should limit their performance claims to those they can
adequately substantiate. For example, a debt settlement firm should not advertise that 1t can
successtully negotiate a consumer’s settlement down to only 50 percent of his or her unsecured

debt, 1f the firm’s average settlements are closer to 80 or 90 percent of 1ts consumers’ unsecured

debt.
— “if a debt settlement firm promises
to refund debt settlement service

is s2id 1 be emerging s the noxt fnancizl crisis.” According 1o the Faderal Reserve Board's

b ok o Commbsin o el o ik Gt TrosH 1 o fees to consumers if their debt
settlement negotiations are

T, maablest, unsuccessful, the firm must honor
hit aytim, 10294 {20eredit himl Tacp= 1M sq=credit e ard &at=cse that promlse ”

n Concerns about advance fees
n Prior Written Consent for Disbursements
" Supports Self-Regulation
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FTC Commissioner Rosch Speech on Consumer
Protection and the Debt Settlement Industry
(April 2, 2009)

VENABLE...

" FTC Commissioner J. Thomas Rosch
Recommendations for the Debt
Settlement Industry

— “limit their performance claims to

Federal Trade Commission

Second, debt settlement firms” ads should not misrepresent the benefits of debt
settlement. For example, they should not claim that the program will protect consumers from

debt collection calls or creditor law suits i1f that 1s not true.

only n .Ule wriwen conuact, out in
the ad itself’; and

— “if a debt settlement firm promises
to refund debt settlement service
fees to consumers if their debt

has pantially spawned. With the dewntum in the economy and recoed job loses, credit cand debt

is s2id 1 be emerging s the noxt fnancizl crisis.” According 1o the Faderal Reserve Board's

"The views expresad hereln sre my own, and do nol neosssanily represent the views of
the Federal Trade Commission of sy other individusl Commissioner. Twould like to expresa
iy appreciation o Casolyn Hann, my sttorney sdvisos, for her contributions (o this speech.

*fee“Consumers Feel the Next Crisds: It's Credit Cards” Oct. 20, 2008, The New Fork
Timas, available ar:
hitp. aytim /120 busi

F28credit himl Taop= 108 sg=credit®n2 (e ard fst=cse

Legal advice can only be provided in response to specific fact situations.

settlement negotiations are
unsuccessful, the firm must honor
that promise.”

Concerns about advance fees
Prior Written Consent for Disbursements
Supports Self-Regulation

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
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VENABLE‘LP FTC Commissioner Rosch Speech on Consumer
Protection and the Debt Settlement Industry
(April 2, 2009)

n FTC Commissioner J. Thomas Rosch
Federal Trade Commission Recommendations for the Debt
Settlement Industry

Third, debt settlement ads should disclose, clearly and conspicuously, the negative
impact that participation in a program may have on a consumer’s credit score, and how long that
impact may linger. This disclosure should not be made only in the written contract, but in the ad

itself.

Fourth, if a debt settlement firm promises to refund debt settlement service fees to
consumers if their debt settlement negotiations are unsuccessful, the firm must honor that
promise. Moreover, if the refund is subject to certain terms and conditions, they should be

clearly and conspicuously disclosed before the consumer signs up for the program.™

= Prior vritten Consent for Disbursements
" Supports Self-Regulation

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP




FTC Commissioner Rosch Speech on Consumer
Protection and the Debt Settlement Industry
(April 2, 2009)

VENABLE...

n FTC Commissioner J. Thomas Rosch
Recommendations for the Debt
Settlement Industry

—  “limit their nerformance claims ton

Federal Trade Commission

Finally, I believe certain practices should be prohibited in the debt settlement industry.
In particular, debt settlement firms shouldn’t be allowed to charge any payment in advance of
performing services for the consumer. This type of advance payment is already prohibited for

credit repair services,” and I think they should similarly be prohibited here.

disclosure should not be made
only in the written contract, but in
the ad itself’; and

— “if a debt settlement firm promises
to refund debt settlement service
fees to consumers if their debt

Fon all know sbout the “subprime lending™ that has occurred, and the foreclosuse erisls it
has pantially spawned. With the dewntum in the economy and recoed job loses, credit cand debt

is s2id 1 be emerging s the noxt fnancizl crisis.” According 1o the Faderal Reserve Board's

"The views expresad hereln sre my own, and do nol neosssanily represent the views of
the Federal Trade Commission of sy other individusl Commissioner. Twould like to expresa
iy appreciation o Casolyn Hann, my sttorney sdvisos, for her contributions (o this speech.

*fee“Consumers Feel the Next Crisds: It's Credit Cards” Oct. 20, 2008, The New Fork
Timas, available ar:
hitp. aytim /120 busi

F28credit himl Taop= 108 sg=credit®n2 (e ard fst=cse

Legal advice can only be provided in response to specific fact situations.

settlement negotiations are
unsuccessful, the firm must honor
that promise.”

Concerns about advance fees
Prior Written Consent for Disbursements
Supports Self-Regulation
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FTC Commissioner Rosch Speech on Consumer
Protection and the Debt Settlement Industry
(April 2, 2009)

VENABLE...

" FTC Commissioner J. Thomas Rosch
Recommendations for the Debt
Settlement Industry

— “limit their performance claims to

Federal Trade Commission

As many of you know, [ have been a strong proponent of self-regulation in many areas of
consumer protection law,* and I believe it can play an important role in debt settlement. Self-

regulation can provide a critical complement to the FTC’s law enforcement actions. It allows

Fon all know sbout the “subprime lending™ that has occurred, and the foreclosuse erisls it
has pantially spawned. With the dewntum in the economy and recoed job loses, credit cand debt

is s2id 1 be emerging s the noxt fnancizl crisis.” According 1o the Faderal Reserve Board's

"The views expresad hereln sre my own, and do nol neosssanily represent the views of
the Federal Trade Commission of sy other individusl Commissioner. Twould like to expresa
iy appreciation o Casolyn Hann, my sttorney sdvisos, for her contributions (o this speech.

*fee“Consumers Feel the Next Crisds: It's Credit Cards” Oct. 20, 2008, The New Fork
Timas, available af:
St .

ayfim, A1iN2%busine s/ 20eredit himl Taop= 108 sq=credii®2 e ard fat=cse:

Legal advice can only be provided in response to specific fact situations.

disclosure should not be made
only in the written contract, but in
the ad itself’; and

— “if a debt settlement firm promises
to refund debt settlement service
fees to consumers if their debt
settlement negotiations are
unsuccessful, the firm must honor
that promise.”

Concerns about advance fees
Prior Written Consent for Disbursements
Supports Self-Regulation

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
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Proposed Consumer Credit and
Debt Protection Act, H.R. 2309

et 1R, 2309 m Introduced - May 7, 2009
(Rep. Bobby Rush (D-IL))

or debt and to direet the Corn-

v provide  authority to the
rulemakings eoncerning
mission to examine and p mate & with regard to debt settlement

and automebile sales, and for ather purposes.

m Referred to Subcommittee

IN THE HOUSE OF REPRESENTATIVES O n CO m m e rce , T rad e a n d

May 7, 2000
Mr. RusH (for himself, Ms. ScHAROWSEY, and Ms, MATSUL) introdneed the

fallowing bill; which was reforred to the Committes on Energy and Commerce

A BILL

To provide anthority to the Federal Trade Commission to
expedite rulemalings coneerning consumer eredit or debt
and to direct the Commission fo examine and promulgate
rules with regard to debt settlement and automobile

sales, and for other purposes

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congiess assembled,
3 SECTION 1. SHORT TITLE.
4 This Aet may be eited as the “Consumer Credit and

5 Debt Proteetion Aet”

Consumer Protection

Subcommittee Hearing -
May 12, 2009

Markup - June 3, 2009

Next — Full Commerce
Committee

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP
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Proposed Consumer Credit and
Debt Protection Act, H.R. 2309

111TH CONGRESS
18T SESSION H R
. .

To provide anthority to the Federal Trade Commission to expedite
rulemakings coneerning eonsumer credit or debt and to divect the Com-
mission to examine and promulgate rules with regard to debt settlement
and automebile sales, and for ather purposes.

(B) ‘1}l'.'l-‘l.“il'l'liL\'.—Fnl' purposes of sub-
paragraph (), the term “debt settlement serv-
e’ means any produet or serviee represented
qli]'t'a't]_‘f ar i]u]it't't'[l}'. to l'i‘]ll'f."lltiilti‘. settle, or in
any way alter the terms of payment or other
termis of the unseeured debt between a eon-
sumer and one or more unsecured ereditors or
other entities, inelnding a reduction in the hal-
ance, interest rate, or fees owed by a consumer

to a ereditor or other L'[][i.[_".'.

Introduced - May 7, 2009
(Rep. Bobby Rush (D-IL))

Referred to Subcommittee
on Commerce, Trade and
Consumer Protection

Subcommittee Hearing -
May 12, 2009

Markup - June 3, 2009

Next — Full Commerce
Committee

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.

Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP




DV What to Expect if there is an FTC
Rulemaking

m In order to ensure success,
the industry must have ready
answers to key questions
early in the process.

m Based on the FTC’s Current
Rulemaking for Foreclosure
Consultants Topics to Expect: aok

— Empirical Data
— Need for an FTC Rule

— Scope of Covered
Practices

— Scope of Covered Entities

]GHL"I‘HI.]{L",EL‘EH'!.‘
0 .

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
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What empirical data are
available concerning the
nature, extent, and impact
of the debt settlement
services industry?

What business models
are used to provide debt
settlement services
services? Please identify
and describe any such
business models and their
impact on consumers and
competition.

1. Empirical Data — Questions to
Expect from the FTC

What are the distinctions
between different models
of providing debt
settlement services (e.g.,
free versus fee-for-service,
full balance vs. less-than-
full balance, etc.)?

What are the costs and
benefits of various debt
settlement services and
related services?

Federal ]{*-,r,i.ﬂr.r
N

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
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A\DNIIBO 1 Empirical Data cont’d. -
Questions to Expect from the FTC

" What roles do creditors and debt " What empirical data are available
collectors play in the debt settlement concerning the performance of debt
services industry? What are the costs settlement services entities in obtaining
and benefits of their conduct in the promised results? Please identify any such

data (broken down by business model, if
possible) used to provide debt settlement
services, including but not limited to data
addressing the following:

context of debt settlement services
services? Do the practices of creditors
and debt collectors present consumer
protection concerns? If so, how are
these concerns the same as or different

_ _ 1. The percentage or proportion of
from those raised by third-party debt consumers enrolled in various debt
settlement services entities? settlement services who

successfully complete the program.

2. For the consumers who graduate,
what is the percentage who, after
successfully completing the
program, remain current on their
unsecured credit payments for a
substantial period of time

(e.g., six
months, one year, B
or two years).

Federal ]{*-,r,i.ﬂr.r
N

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations.
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\VOVIIM 2. Need for FTC Rule - Questions to
Expect from the FTC

m Should the FTC promulgate a rule to address

these services? Why or why not?

— State Law Enforcement Actions and State
Debt Adjusting Laws

— FTC Law Enforcement Actions

m\What should be in an FTC Rule?
— Disclosures
— Right to Rescind
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VENABLE... 2. Need for FTC Rule - Fees for
ﬁ)enl/—l%%g - Questions to Expect from
e :

" Should the Commission address in a proposed FTC rule any fee or refunds practices of
providers of debt settlement services? If so, what practices should be addressed, how they
should be addressed, and why?

s Should the Commission ban the payment of advance fees for debt settlement services in a
proposed FTC rule? If so, why or why not? What effect, if any, would an advance fee ban
have on the willingness or ability of debt settlement services providers to do business?

" Should the Commission impose fee restrictions in a proposed FTC rule other than a ban on
the advance fees that providers of debt settlement services receive? If so, what restrictions
should be imposed and why? Would these restrictions prevent or mitigate the potential
harm caused by payment of these fees?

— To what extent might the possible harm from advance fees be prevented or mitigated
by requiring providers to make specific disclosures regarding the timing, amount, or
allocation of fees?

— To what extent might such harm be prevented or mitigated by requiring
providers to make more general disclosures regarding the nature and o
material restrictions of their services (e.g., the disclosures regarding
the likelihood of success, timing of services or negotiations with
creditors and debt collectors, refund restrictions, or any potentially
negative ramifications of using the service)?
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DV 3. Scope of Covered Practices -
Questions to Expect from the FTC:

Should conduct by debt settlement service providers
or advertisers that the FTC has challenged as unfair
or deceptive in violation of Section 5 of the FTC Act
in its law enforcement actions be incorporated into a
proposed FTC rule? If so, what conduct should be
included, how should it be addressed, and why?

Federal ]{*-,r,i.ﬂr.r
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: Scope of Covered Practices cont’d. -
VENABLE.. Que%tions to Expect from the FTC

m  Some states have debt adjusting laws which, in whole or
in part, only apply to monthly repayment plans where a
company receives funds and distributes those funds to
creditors. For what type of services should a proposed
FTC rule protect consumers? Should it apply only to
debt settlement services that don’t touch or control
consumer funds destined for creditors, for all debt relief
services? Why?

m Please identify any other state restrictions or challenged
conduct which should (or should not) be addressed in a

proposed FTC rule, and explain why. 5% 5
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VDV 4. Scope of Covered Entities -
Questions to Expect from the FTC

Generally, an FTC proposed rule would not cover
banks, thrifts, federal credit unions, and non-profits.
To what extent do these types of entities provide or
advertise debt settlement services? To what extent
do these entities compete with entities that an FTC
proposed rule would cover and what effect would an
FTC proposed rule have on such competition?
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@ Covered Entities cont’d. - Questions to
VENABLE... Expect from the FTC

Many states have exempted attorneys from laws (e.g.,
state debt adjusting laws) which regulate the conduct of
providers and advertisers of debt settlement services.
What are the costs and benefits of exempting attorneys

from these laws?

— What has been the effect of such exemptions on
competition between attorneys and non-attorneys
In providing or advertising debt settlement
services?

— Should an FTC proposed rule include an
exemption for attorneys or any other class of
persons or entities? Why or why not?

-3
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VENABLE...

Other Federal Trade Commission
Developments

credit counseling | UpdateS On the FTC

and debt settlement alert

Red Flags Rule

MAY 2009

£ For questions and comments,

L T - Release Of NeW FTC

JUNATIAN L FOMPAN ®  Mew Legizlation Would Awthorize the FTC to Regulste Debt Settlement;
2003444382 Hagring Hld

JLFOMPANGPYENABLE GO ® Houzs Subcommittes on Housing Holds Heering on Foraclozure Rescus

Fraud
JEFPREY S TENENBAUM = Mortgege Rsform and Anti-Predatory Lending Act Moves through Congrass D e bt C a I C u I a to r

o b
JETENENBAUMEYENABLECOM E tha Fadsrsl Agancies

= Federal Trads Commizsion
- Coordinsted Federzl and Stats Law Enforzement Efforts

- gs.;-f‘;u;w Rulemaking Authority to Addrass Loen MadFication . N eW Ad Ve rti S i n g

- Updetes to the Red Flags Ruls
- Rslessa of New Debz Calculstor
- New Ldverising Guidenca

= Houzing and Urban Developmant (“HUD™|

Guidance - Testimonials

nzarnal Revanua Servica
~ Clozing Agreements High“ghtad

Fromtha Stete Lagisisturas

®  lowa Amsnds itz Debt Maragsment Statuts

®  Merylend Tacklas Mizleading Lozetion Information in Talephone Dirsctorfas
®  [Monteng's First Dalt Ssttamant Ragulation

®  Mew Jarzey Works to Exampt Counzaling Aganciss from Debt Adjusters Act
®  Uniform Dabt-Mansgement Services Acton the March

®  Utsh Makes Changss to itz Version of the Unform Debt-Managament
Sanices Act

GStats | nvestigations and Enforcement Actions

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
Legal advice can only be provided in response to specific fact situations. © 2009 Venable LLP




VENABLE... FTC Red Flags Rule

- —— m  Guidance Available at:
FIGHTING FRAUD http://www.ftc.gov/bcp/edu/mi

WITH THE RED FLAGS RULE crosites/redflagsrule/index.sht

A How-To Guide for Business

(aEnEnt) = The FTC Red Flags Rule
E— requires many businesses

Are you complying with the Red Flags Rule?

The Red Flags Rule requires many businesses and P @ d
organizations to implement a written Identity Theft a n O rg a n |Zat|0 n S tO

Prevention Program designed to detect the warning signs . . .
- or "red flags” - of identity theft in their day-to-day
operations. Are you covered by the Red Flags Rule? Read I m ple m e nt a ertte n I d e ntlty
Fighting Fraud with the Red Flags Rule: A How-To Guide
s Theft Prevention Program
designed to detect the

FIGHTING FRAUD

View Related Topics

¥ Find outif the rule applies to your business or
organization;

Create Your Qwn Identity ¥ Get practical tips on spatting the red flags of

Theft Prevention Program: identity theft, taking steps to prevent the crime, H H " n
A guided 4-step process. and mitigating the damage it inflicts; and Wa rn I n g S I g n S - O r red fl ag S
o — ¥ Learn how to put in place your written Identity Link to the Guide . . . .
Theft Prevention Program. Get Copies of th — -
- | S et of identity theft in their day
By identifying red flags in advance, you'll be better H
GET STARTED) equipped to spot suspicious patterns when they arise to-d ay Ope ratlons . Are you

and take steps to prevent a red flag from escalating into
t de of identity theft. Take advantage of
:t?:r r!‘e:r?lxsrgese:?n ‘theigs‘\te toeedu:afeayovjrnei?pe\o:ees Cove red by th e Red F I ag S
and colleagues about complying with the Red Flags Rule.
Rule?
m  New Deadline for FTC

regulated cover entities:
August 1, 2009.
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VENABLE...

http://www.ftc.gov/creditcardcalculator

FEDERAL TRADE COMMISSION
PROTECTING AMERICA'S CONSLIMERS

Privacy Policy | Advanced Sesarch | En Ezpaiiol

About BCP | Consumer Information | Business Information | Resources | File a Complaint | Proteccién del Consumidor en Espaiiol

NOTICE TO CONSUMERS
Federal law and regulations require us to make certain assumptions in calculating the information below. In this process, some
figures are also rounded. You might get more precise information about paying off your account from your credit card company.

Credit Card Repayment Calculator @ Bem

Welcome to the Federal Trade Commission’s Credit Card Repayment Calculator. Based on the information you provide, the calculator
will give you an estimate of how long it will take you to pay off your credit card balance. The calculator assumes:

& you make no more charges; and
= you make only the minimum payment each month.

A second calculation can help you develop a plan for paying off your balance sooner.

Please use your most recent credit card bill. You may get a more accurate estimate from your credit card issuer's website.

How long will it take me to pay off my credit card balance if I make only the minimum
payment?

My tatal balance: 5 |l a
My highest annual percentage rate (APR) with a balance: % a

CALCULATE NOW
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LE..

Proposed Revisions to the FTC Guides
Concerning the Use of Endorsements and
Testimonials in Advertising

FTC GUIDES CONCERNING USE OF
ENDORSEMENTS AND TESTIMONIALS IN ADVERTISING

Sec. 255 .0 Definitions_
2551 General considerations.
255 2 Consumer endorsements
2 3 Expert endorsements.
255 4 Endorsements by organizations_
255_5 Disclosure of material connections.

Authority: 38 Stat. 717, as amended; 15 U.S.C_ 41 - 58,
§255.0 Definitions.

(a) The Cormmission intends to treat endorsements and testimonials identically in the context of
its enforcement of the Federal Trade Commission Act and for purposes of this part. The term
endorsements is therefore generally used hereinafter to cowver both terms and situations_

(b) For purposes of this part. an endorsement means any advertising message (inclhuding verbal
statements. demonstrations. or depictions of the name. signatwre. lilkkeness or other identifiing
personal characteristics of an individual or the name or seal of an organization) which message
consumers are lilkcely to believe reflects the opinions. beliefs. findings. or experience of a party
other than the sponsoring advertiser. The party whose opinions_ beliefs_. findings. or experience
the message appears to reflect will be called the endorser and may be an individual. group or
institution_

(c) For purposes of this part, the term product inclhaudes any product, service, company or

industry

(d) For purposes of this part. an expert is an individual. group or institution possessing. as a
result of experience, study or training, knowledge of a particular subject. which knowledge is
superior to that generally acquired by ordinary individuals_
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VENABLE ... Background on FTC Guides for
Endorsements and Testimonials

m  November 28, 2008: Notice and Request for
Comment on Proposed Changes to the Guides
Concerning the Use of Endorsements and
Testimonials in Advertising (“Guides™).

m Informal but very important statements of policy by
the FTC in the field of advertising.

m  Significant proposed changes affect:

(1) The use of consumer and expert endorsements;
and

(2) The ability of advertisers to use “new media”
endorsements such as bloggers and online message

boards.
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VENABLE. .. The Existing FTC Guides

m Major “rules of the road” governing how and
where testimonials/endorsements can be
employed by advertisers.

m Must reflect the honest opinions, findings,
beliefs or experience of the endorser.

m May not contain any representations that
would be deceptive or could not be
substantiated if made directly by the
advertiser.
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Special Rules for Consumer Endorsements

VENABLE...

m Consumer Endorsements are interpreted as representing that
the endorser’s experience is representative of what consumers
will generally achieve.

m If the advertiser cannot substantiate that the endorser’s
experience is typical, the advertisement must clearly and
conspicuously either:

(a) disclose what the generally expected performance
would be in the depicted circumstances; or

(b) clarify the limited applicability of the endorser’s
experience.
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A\  Summary of Key Proposed Changes to FTC
Testimonial Guides
s Expanded Definition of Endorsements

m  Expanded Liability

— Under the Commission’s proposed changes,
endorsers, as well as marketers, may be liable for
statements made in the course of their
endorsement.

m  The Death of the Disclaimer

— A statement by a consumer about his or her
experience with the product is deemed to be a
representation that other users of the product can
expect the same experience.

— Many marketers do not have the facts necessary to
support such a claim so they merely state that the
experience of the testimonial is unique and that
“Your Experience Will Vary.”

m Disclosure of Connections: The New Frontier

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
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VENABLE... Testimonials (cont’d)

The most important questions are: (1) What
Is going to happen? and (2) When will it
happen? At this point, no one knows.

The Commission is analyzing the comments
and it would be surprising if anything came out
before the Fall — and perhaps the beginning of
next year. It may take even longer.
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VENABLE...

Quick Update on State Debt Adjusting
Law and other Developments

m [exas m Utah (amendments

m Maine to UDMSA)

m Missouri (pending m Colorado (UDMSA
signature) enforcement)

m California m lowa

m Nevada m Tennessee

m Montana m New York
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VENABLE...

Investigations, Law Enforcement
Actions and Private Lawsuits
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VENABLE...

Investigations, Law Enforcement Actions
and Private Lawsuits (and Class Actions)

FTC Act and Related Statutes (e.g., CROA)
State Consumer Protection Laws

State Credit Services Organization Acts
State Debt Adjusting Laws

Other State Marketing and Security Breach Laws
(e.g., email)
Contract Actions (Arbitration Provisions)

m Private Lawsuits May Include CROA and RICO
claims, among other federal statutes.

This presentation is not intended to provide legal advice or opinion and should not be relied on as such.
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VENABLE...

Private Lawsuits and Class Actions

Where do they come from?

m Federal Credit Repair Organization Act
m State Credit Services Organization Acts

m State Debt Adjusting Laws (e.g., GA, SC, UDMSA states
and others).

m Other State Marketing and Security Breach Laws (e.g.,
email)

m Contract Actions (Arbitration Provisions)
m Tort Law (Creditor Lawsuits)

m Racketeer Influenced and Corrupt Organizations Act
(RICO) (treble damages)
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VENABLE...

Practical Tips to Help Avoid Enforcement
Actions and Lawsuits and on How to
Fight Back When Investigated or Sued
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VENABLE...

Practical Tips to Help Avoid Law
Enforcement Actions and Private Lawsuits

m  Comply with Federal and State Consumer Protection Laws.

Evaluate and comply with each state’s debt adjusting laws
(based on residence of consumer) and all other applicable laws
(including tax requirements).

m  Obtain all required authorizations, licenses and registrations
(e.g)., debt adjusting, telemarketing, authority to do business,
etc.).

m Train Management and Staff
Appoint a Compliance Officer

Private Lawsuits - Consider utilization of an arbitration provision
that, among various points, (1) avoids a form contract and
small, illegible print that is difficult to read,” (2) ensures that
consumer expressly agrees to the arbitration clause,” (3)
ensures that clause is not cost prohibitive.

m More...
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VENABLE...

Get Informed and Get Help

m [raining is the key

— Become familiar with state and federal laws
that could affect your business

— Industry associations and private firms provide
resources to help keep you informed

m Find someone who can help you make
compliance with applicable rules part of your
business

m Be Prepared
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VENABLE...

Develop a Compliance Plan

m Plans will vary based on the needs of your
company

m Certain elements are universal

— Classification of Services (what is your business model?)
— System for Screening Customers

— System for Assessing Red Flags

— State Compliance Requirements

— Advertising and Marketing Review

— Systems Reviews

— Training

— Recordkeeping
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VENABLE...

Final Thoughts

m Be prepared for potential federal regulation
— Support Efforts to Develop Empirical Data
— Self Regulation
— Individual Company Performance
— Government Affairs

m  Don’t be Penny-Wise and Pound Foolish
m  Customer satisfaction lessens, but does not eliminate, enforcement risk.

m  Penalties for violating federal and state laws applicable to debt
settlement can be severe, including:
— Civil/Administrative penalties;
— Criminal penalties, including fines and jail time;
— Bans from industry and impediment to licensures.
— Asset freezes and forfeitures.

m A compliant industry sets the stage for future legislative
accomplishments...
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VENABLE...

QUESTIONS AND DISCUSSION

Jeffrey S. Tenenbaum, Esq. Jonathan L. Pompan, Esq.
jstenenbaum@Venable.com jlpompan@Venable.com
(202) 344-8138 (202) 344-4383

Venable LLP

575 7th Street, N.W.

Washington, DC 20004
www.Venable.com

1-888-Venable

To view Venable’s index of articles and PowerPoint presentations

on debt settlement industry legal topics, see
www.Venable.com/ccds/publications
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