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Salary Budget Changes

M Increased by 0-5%
M Increased by 5-10%
W Increased by 10%+
M Decreased by 0-5%
M Decreased by 5-10%
W Decreased by 10%+

m No change/not disclosed
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Year-by-Year Increases:
Merit/Performance
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Year-by-Year Increases:
Merit/Performance + Cost of
Living
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Merit/performance was the highest-
iIndicated factor of consideration when
evaluating salary increases, but did not

generate the highest increases......
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Criteria Considered Average % increase in 2011
Merit/Performance Only 243
Cost of Living Only 2.98
Longevity Only Not considered by any respondent
Merit/Performance & Cost of Living 377
Merit/Performance & Longevity 7.19
Cost of Living & Longevity 7.25
Merit/Performance, Cost of Living & Longevity Not considered by any respondent
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Average Salary: DC vs. National

Department DC Average: National Average: DC Average: National Average:
Non-director Non-director Director Director
Accounting/Finance $64,234 $61,500 $135,825 $113,471
Administrative $48,156 $35,799 $112,270 $96,953
Communications/Marke $61,016 $59,770 $115,047 $96,063

ting/Creative

Executive Management $174,305 $156,083 $302,423 $165,096

Government $106,302 $101,810 $161,927 $152,037
Relations/Legal/Policy

Human $63,444 $57,000 $118,631 $96,646
Resources/Benefits

Information Technology $69,324 $66,589 $124,225 $110,090
Library/Editorial $60,728 $49,433 $129,755 $95,244
Meetings/Conventions $68,051 $57,159 $118,532 $96,119
Programs/Development $75,714 $73,670 $118,804 S144,964
$82,804 $77,956 $110,549 $80,325

Research/Education

Association TRENDS

Source: National Compensation Report



Averag

e Salary: DC-Metro

Department D VA

Average: Average: Average: Average: Average: Average:
Non- Non- Non- Director Director Director

director director director

Accounting/Finance S64,389 $52,693 $53,710 S141,731 S114,179 S127,293

Administrative $50,365 S47,441 $44,039 $117,180 $109,262 $104,983

Communications/ $64,804 $62,510 $55,614 $125,241  $96,031  $105,366

Marketing/Creative

Executive Management $175,260 $160,450 $177,870 $313,363 $273,545 $290,468

Government $102,224 578,876 $73,128 $163,642 S$156,263 $151,056

Relations/Legal/Policy

Human Resources/ $68,041 $60,952 $58,743 $123,942 S111,874 S111,628

Benefits

Information Technology S74,701 $68,315 $63,705 $39,556  $S114,219 S112,607

Library/Editorial $63,726 $59,280 $60,356 $140,020 $105,900 $112,607

Meetings/Conventions $71,153 $63,833 $64,331 $140,353  $93,362  $106,957

Programs/Development $79,199 $74,922 $68,069 $120,479 S$115,077 $112,537

Research/Education $87,312 $81,169 $62,165  $134,087 $108,978 $141,861

Association TRENDS

Source: DCCompensation Report



Nonprofit Executive

Compensation:

Why You Should Be Concerned about Private

Inurement and Excess Benefit Transactions
and What You Can Do to Avoid the Tax Pitfalls

Jeffrey S. Tenenbaum, Esq.

Matthew T. Journy, Esq.
Venable LLP
Washington, DC

June 29, 2011
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What are intermediate
sanctions?

* Internal Revenue Code (“Code”) section 4958 allows the Internal
Revenue Service (the “Service”) to impose penalties on “disqualified
persons” who participate in or approve “excess benefit transactions”
with tax-exempt organizations exempt under Code sections
501(c)(3) or 501(c)(4)

 These penalties are commonly referred to as “intermediate
sanctions”

e Similar to “private inurement” concept, which is applicable to Code

section 501(c)(6) organizations as well section 501(c)(3) and
501(c)(4) entities; private inurement can result in the revocation of

tax-exempt status

 The same advice given to avoid intermediate sanctions will help
minimize private inurement risk as well
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Who may be subject to
intermediate sanctions?

« Code section 4958 penalties may only be imposed on
“disqualified persons” of section 501(c)(3) and 501(c)(4)
organizations

 Code Section 4958(f) generally defines the term “disqualified
person” to include:

Any person who was, at any time during the 5-year period ending on the
date of such transaction, in a position to exercise substantial influence
over the affairs of the organization

Family members of individuals who are in a position to exercise
substantial influence

A 35-percent controlled entity

Any person who is described above with respect to a supporting
organization of the applicable tax-exempt organization

Certain donors and donor advisors with respect to donor-advised funds

Association VENABLE...



Who may be subject to
intermediate sanctions?

* IRS regulations list specific persons who
are in a position to exercise substantial
Influence, including:

— Voting members of the organization’s governing
body

— President, CEO, COO
— Treasurer and CFO
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What type of transactions can give
rise to intermediate sanctions and
private inurement?

« Common situations that may result in excess
benefit transactions and private inurement
Include:

— Compensation

— Payments for services provided to the organization
(e.g., back-office service providers)

— Purchase of property by the organization or the sale
of property to a disqualified person

— Provision of certain fringe benefits (which may
constitute “automatic” excess benefits)
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Why you should be concerned?

* Penalty for receipt of an excessive benefit:

— Return the value of the excessive benefit to the
organization; and

— An excise tax of either:

« 25% of the value of the excessive benefit if the benefit
IS returned to the organization prior to the issuance of a
notice of deficiency by the Service, or

e 200% of the value of the excessive benefit if the benefit
IS returned after the Service issues the notice of
deficiency
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Why you should be concerned?

* Penalty on organization managers for approval of an
excessive benefit transaction:

— Section 4958(a)(2) imposes a 10% tax on any
organization manager that knowingly approves an
excess benefit transaction

— This can include boards of directors, executive
committees, and compensation committees, among
others

Association VENABLE...



Why you should be concerned
NOW

 We have seen the Service assess intermediate
sanctions more in the last 18 months than in the
previous 6 years combined; this also corresponds with
an enhanced focus on executive compensation in
examinations of section 501(c)(6) organizations

« EXxecutive compensation (including from a private
Inurement perspective) and intermediate sanctions were
Included on the FY2011 IRS Tax-Exempt/Governmental
Entities Workplan

« During a recent conversation with an attorney from IRS
Office of Chief Counsel, we were told that the Service is
developing cases for intermediate sanctions and that the
Service will pursue these cases aggressively 4= -~
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What can you do to avoid
intermediate sanctions and private
Inurement?

« Use caution when entering into transactions with
disqualified persons

 Develop and follow a conflict of interest policy and an
executive compensation policy that prevent officers,
directors and executives from participating in decisions
that impact them financially

* Require independent board, executive committee, or
compensation committee approval and documentation of
transactions — with documented reliance on sufficient,
defensible comparability data — before payments are

Association VENABLE...



What can you do to avoid intermediate
sanctions and private inurement?

* Under IRS regulations, if the 501(c)(3) or 501(c)(4) organization
takes certain precautions in approving a transaction, there is a
“rebuttable presumption” that the transaction is at fair market value

 To establish the rebuttable presumption of reasonableness:

1. The transaction must be approved in advance by disinterested
members of the organization's governing body (or a committee
of the governing body);

2. The governing body must obtain and rely on valid comparability
data in approving the transaction; and

3. The governing body must contemporaneously document its
decision and the reason for its decision

Association VENABLE...



Questions?

Jeffrey S. Tenenbaum, Esq.
575 7t Street NW
Washington, DC 20004
(202) 344-8138
|Istenenbaum@venable.com

Matthew T. Journy, Esq.
575 7t Street NW
Washington, DC 20004
(202) 344-4589
mjourny@venable.com

www.venable.com/nonprofits/publications
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How Much 1s Too Much?

Negotiating Nonprofit Executive
Compensation

Pete Smith
Smith Compensation Consulting
McLean, Virginia
June 29, 2011
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Typical Public Comments

« Pay should be less than the private sector
o Pay should be less than the U.S. President

» Nonprofit execs should work for mission, not
compensation

 There are thousands of low-paid people who would be
willing to take nonprofit leadership positions at relatively
low pay.

® ® :
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My views:

* Pay should be less than the private sector
— Yes, but not always

« Pay should be less than the U.S. President
— Ridiculous!

* Nonprofit execs should work for mission, not compensation
— Mission is key, but compensation needs to be fair too.

 There are thousands of low-paid people who would be willing to take
nonprofit leadership positions at relatively low pay.

— Yes, but are they any good?

| Smith

COMPENSATION CONSULTING
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How To Determine the Right Pay

e Define an appropriate peer group
 Use IRS 990 data to determine:

Range of cash compensation levels
Range of benefits and deferred compensation

e AC

just data for aging and geography

e Evaluate current compensation against

peE

Association

er group percentiles
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Other Compensation Data Sources

 The Association Trends Compensation Report
e GuideStar:
— CEO Compensation Checkpoint
— Nonprofit Compensation Report
e Charity Navigator Annual CEO Compensation Study

 Compensation Resources’ Annual Executive
Compensation Survey for Nonprofits

Association J Sm 'th




Dealing with the Board

 Encourage a formal annual review
 Focus on clear matches: CEO, CFO, etc.

« Consider tenure, special skills, and individual
performance when comparing to percentiles

« Keep internal equity in mind as well

« Be careful when changing terms of employment
contracts
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Optics and Compensation

« Determine what is right, then think about the
potential for public reaction

 Have the board fully prepared to address any
expected criticism

 Be transparent

 |If you're pushing the envelope, be prepared for
Increasing scrutiny
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For More Information

www.nonprofitmusings.com

www.smithcompensationconsulting.com

| Smith

COMPENSATION CONSULTING
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Thank You to our Sponsors
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