
The Berry Amendment, 10 U.S.C. § 2533a,1 has been one
of the most vexing of the domestic preference statutes af-
fecting government contracts, especially with regard to the
use of specialty metals. Recent statutory changes have tan-
talized government and private sector officials with the pos-
sibility of meaningful reforms. Although the recent statuto-
ry “reforms” received a lukewarm review, many held out
hope that implementing regulations and guidance would
aggressively exploit openings in the legislative language to
provide the sought-after relief. However, guidance from the
office of the Under Secretary of Defense issued on Decem-
ber 6, 2006, once again leaves some questions unanswered.

The Berry Amendment generally restricts the Depart-
ment of Defense (DOD) from purchasing certain items, in-
cluding specialty metals, either as end products or compo-
nents, unless the items have been grown, reprocessed,
reused, or produced in the United States. Section 842 of
the John Warner National Defense Authorization Act for
Fiscal Year 20072 (FY07 NDAA) amended the existing
Berry Amendment to give specialty metal its own sec-
tion—10 U.S.C. § 2533b “Requirement to buy strategic
materials critical to national security from American
sources; exceptions” (hereinafter “section 2533b”). Section
2533b contains several significant provisions: 

(1) it ostensibly restricts the application of the Berry Amend-
ment to prime contracts for end items or components for six
major product categories: aircraft, missile and space systems,
ships, tank and automotive items, weapon systems, or ammuni-
tion (collectively the “big six”) and for specialty metals them-
selves, but would not appear to apply to prime contracts (or sepa-
rate contract line items (CLINs)) for lower-tiered parts;
(2) it codifies previous exceptions that previously existed only in
the Department of Defense Federal Acquisition Regulation Sup-
plement (DFARS), including the exceptions for items of specialty
metals purchased by subcontractors for end products other than the
“big six” and the exception for specialty metals melted in or incor-
porated into a product manufactured in a “qualifying country”; 
(3) with regard to procurements outside the “big six” categories,
it applies the Berry Amendment restriction only to those pro-
curements for the “delivery of specialty metals” and not to items
incorporating specialty metals; and
(4) it provides an exception for “procurements of commercially
available electronic components whose specialty metal content is de
minimis in value compared to the overall value of the lowest level
electronic components produced that contains such specialty metal.” 

Section 842(b) of the FY07 NDAA also provides for a
one-time waiver of noncompliant items, separate from a do-
mestic nonavailability exception, which may be approved
by the contracting officer where the items of specialty met-
als were incorporated into items produced, manufactured,
or assembled in the United States before November 16,
2006, and the noncompliance was inadvertent.

Section 842 neither satisfied industry, which had sought a
commerciality exception, nor the specialty metals lobby,
which had sought to eliminate the loophole for the “big six.” 

The DOD, the agency charged with creating the regula-
tory structure to implement section 842, was left to make
these statutory changes work within the intent of Con-
gress. Initial guidance has come in a December 6, 2006,
memorandum from the Director of the Defense Procure-
ment and Acquisition Policy, issuing Class Deviation No.
2006-O0004 (the “Deviation” or “Deviation 2006-
O0004”) to DOD Federal Acquisition Supplement
(DFARS) 252.225-7014, Restriction on Acquisition of
Specialty Metals, and Alternate I.3 This article will address
the key features and impact of this deviation: 
• Deviation 2006-O0004 restricts DOD’s application of the

Berry Amendment for the “big six” to end items and “com-
ponents,” which it defines to include first- and second-
tiered assemblies, but not “third-tier and below parts.” 

• It limits the application of the Berry Amendment for
product categories other than the “big six” to only those
solicitations and contracts for “delivery of specialty
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section 2533b(a)(2). The narrower the construction, the
wider the gap and the larger the new exemption.

Berry Amendment Restrictions for the “Big Six” Limited to End
Items/Products or Components 
DFARS 225.7002-1 has long applied the Berry Amendment
to the procurement of “items, either as end products or com-
ponents.”6 However, prior to the recent statutory changes,
“component” was not defined. Section 2533b defines 
“ ‘component’ [as having] the meaning provided in section 4
of the Office of Federal Procurement Policy Act (41 U.S.C.
403).”7 “Component,” as defined in 41 U.S.C. § 403, is “any
item supplied to the Federal Government as part of an end
item or of another component.” It does not, however, define
“end item,” nor does DOD Deviation 2006-O0004.8

DOD Deviation 2006-O0004 clarified “component” to
mean “those first-tier parts and assemblies that are incor-
porated directly into the end product (i.e., first-tier compo-
nents). Parts and assemblies that are incorporated directly
into a first-tier component are also components (i.e., sec-
ond-tier components). Third-tier and below parts and as-
semblies are not components.”9 Thus, DOD may decide
not to include, or require the prime contractors to include,
any specialty metals clause in contracts for items at or
below the third tier.

2006-O0004 Class Deviation—Restriction on Acquisi-
tion of Specialty Metals, provides guidance and examples
of how the new procedures work. Example 1 provides an
example of the “application to end products and compo-
nents in one of six major programs” as follows:

[I]f a spare rocket motor were purchased as a contract line item,
that spare rocket motor is a first tier component of the missile
and would still be covered, even if purchased separately from
the missile system. If for example, the rocket motor contains a
power supply (second tier item [sic], and it was purchased as a
separate item, it would also be covered by the new specialty
metals provision. If, however, a third tier or lower level assem-
bly or part e.g., the printed circuit board contained within the
rocket motor power supply is purchased separately from the mis-
sile system (i.e. under a separate contract line item), the restric-
tion does not apply.

Based on this example, the same item contained in two
separate CLINs of the same contract might have different
Berry Amendment treatment, depending upon whether it
is in the first two tiers, or is a third-tier or lower assembly.
In such an instance, it would appear that the parties could
negotiate Alternate I out of the contract as it applied to
third-tier or lower assemblies that were separate CLINs. In-
deed, if the third tier or below CLIN was not itself a “spe-
cialty metal” (e.g., raw stock), it would appear that no
Berry Amendment restrictions would apply.

Although the OMB definition of component seems to
focus on the physical relationship of the item to an end
product or another component, Example 1 suggests that the
definition of “component” may depend, in part, on contract

metal,” thus excepting articles or items other than the
“big six” that might contain specialty metal.

• It clarifies the application of the de minimis exception
for electronic components.

• It clarifies the process for the one-time waiver contained
in the statute.

• It provides examples of the application of the revised Do-
mestic Non-Availability Determination (DNAD)
process, which should include a consideration of whether
the price of compliant metal is fair and reasonable.
Additionally, on December 8, 2006, the Defense Con-

tract Management Agency (DCMA) issued implementing
procedures for the waiver provisions, Information Memo-
randum No. 07-042, and a related corrective action plan.4

Unfortunately, this DOD and implementing DCMA
guidance does not answer all the issues associated with the
statutory changes. Indeed, the guidance raises new ques-
tions about how the DOD will implement and enforce the
Berry Amendment.

The New DOD Guidance
As indicated above, the Berry Amendment’s restrictions
on the purchase of items incorporating specialty metals was
separated from the other restrictions of the Berry Amend-
ment and codified into its own section, 10 U.S.C. § 2533b.
That section establishes a dual approach for treatment of
the Berry Amendment restrictions. Section 2533b pro-
vides, in relevant part:

(a) . . . funds appropriated or otherwise available to the Depart-
ment of Defense may not be used for procurement of—
(1) the following types of end items, or components thereof, con-
taining a specialty metal not melted or produced in the United
States: aircraft, missile and space systems, ships, tank and auto-
motive items, weapon systems, or ammunition; or
(2) a specialty metal that is not melted or produced in the United
States and that is to be purchased directly by the Department of
Defense or a prime contractor of the Department.

Paragraph (a)(1) generally codifies the regulatory re-
strictions on implementation of the Berry Amendment,
which have long been present in DFARS.5 However, para-
graph (a)(2) seems to take a much narrower approach than
the traditional regulation, which extended the Berry
Amendment to any article that contained specialty metal.
In contrast, paragraph (a)(2) applies Berry Amendment 
restrictions for nonbig six programs only to “specialty 
metals,” and not to “items of specialty metals.” 

This dual approach appears to establish different require-
ments at the two opposite ends of the spectrum: (1) at one
extreme are the “big six” product categories; and at the
other are (2) actual “delivery of specialty metals.” Between
these two extremes, the statute creates a new, potentially
large exemption for DOD procurement of items containing
specialty metals that fall under neither section 2533b(a)(1)
nor section 2533b(a)(2). The size of this gap will depend on
DOD’s construction of the requirements, especially those in
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structure. In Example 1, if a printed circuit board is pur-
chased as a separate CLIN under the prime contract, the ex-
ample states that it would be covered as a separate end item
from the missile, and thus, not one of the six major product
categories. The implication is that where the printed circuit
board is not called out as a separate CLIN, the prime con-
tractor will be subject to Alternate I, paragraph (d), and
must flow down Alternate I to all parts. Example 1’s result el-
evates form over substance—a circuit card purchased for a
missile will have two separate treatments, depending on how
the contracting officer structures the contract. There ap-
pears to be no logical basis for treating a circuit board on the
same contract differently where it is intended for the same
purpose and purchased with the same funds.  

Paragraph (d) of Alternate I remains unchanged from the
nondeviated version and provides, “(d) [t]he Contractor shall
insert the substance of this clause, including this paragraph
(d), in all subcontracts for items containing specialty metals.”
Once Alternate I applies, the contractor with Alternate I in
its prime contract or subcontract must flow it down to the last
piece part. For the supply chain to realize the protections of
exclusion of the Berry Amendment below the second tier,
however, the specialty metals clause should provide prime
contractors with the same contractual flexibility the gov-
ernment has. Currently it does not clearly do so.10

Example 1 also suggests that DOD intends the tiers to be
applied mechanically based on physical design principles,
rather than based upon the tier of contractor from whom
the government was purchasing the item. In Example 1, a
power supply for a missile that the government purchases
under a separate contract line item will still be a second-tier
assembly and thus will be subject to the Berry Amendment
requirements in Alternate I.

Although the DOD Deviation and Example 1 present
the tiered system as if the tiers could be easily and clearly
discerned, in practice it may be more difficult to distin-
guish between second and third tiers. The degree to which
tiers will be distinguished based on mechanical principles
or subcontracting tiers is not clear. Generally, assemblies
and subcontracts are naturally linked, as a large system in-
tegrator would have various subcontracting levels for dif-
ferent levels of assemblies. 

The DOD guidance leaves significant unresolved issues
for the supply chain. The resulting uncertainty as to appli-
cation will make it even more difficult for subcontractors
and vendors to predict when a part they are selling is cov-
ered by Alternate I and when it is not. The only reliable
method to determine their compliance obligations will be
the terms of the subcontract or purchase order. Indeed, pre-
sumably a subcontractor would have one contract with the
prime or the next tier of subcontractors, which would
cover items for incorporation in the end product as well as
separate spare or replacement part CLINs. Thus, if Alter-
nate I were flowed down, as it appears the prime contract
requires, then all of the items produced by the subcontrac-

tor would have to be compliant unless Alternate I were
modified to anticipate the listing of the item under a sepa-
rate CLIN. Even in that case it would seem impractical for
the subcontractor to maintain the ability to produce a ver-
sion of the item that is compliant and one that is not com-
pliant with the Berry Amendment.

Berry Amendment Restrictions for Procurements Requiring
Delivery of Specialty Metals
Section 2533b(a)(2) eliminated the application of the
Berry Amendment to items containing specialty metals
that were not end items or components under one of the
“big six.” As noted, section 2533b(a)(1) applies only to
these six major product categories. However, for products,
that do not fall within these six categories, section
2533b(a)(2) restricts only procurements of “a specialty
metal that is not melted or produced in the United States
and that is to be purchased directly by the Department of
Defense or a prime contractor of the Department.” 

Difficult issues of interpretation surround two terms in
this restriction, “specialty metal” and “produce,” with the
most critical term being “specialty metal.” If DOD inter-
prets the term “specialty metal” narrowly then this provi-
sion of the statute becomes extremely limited—as discussed
below, it may apply to purchases of raw material—and may
prove virtually meaningless for most contractors. 

DOD implemented this application through two mech-
anisms: (1) the language in the prescription for including
DFARS 252.225-7014 (Deviation) in contracts; and (2) in
the clause itself. Terms in both must be understood harmo-
niously to understand the extent of the exemption for spe-
cialty metals not addressed in either the prescription or the
requirement. 

The Deviation prescribes that DOD include DFARS
252.25-7014 (Deviation) in “solicitations and contracts
exceeding the simplified acquisition threshold that require
delivery of specialty metals.” The definition of “specialty
metals” in DFARS 252.225-7014 (Deviation) addresses
only the chemical content of specialty metals and does not
address the key issue of what form of the metal constitutes
“specialty metal” and when in the manufacturing process it
becomes an item of specialty metal that is not covered
under the statute and regulations. The December 6, 2006,
memorandum identified “raw stock” as an example of “spe-
cialty metal acquired directly by the government,” but does
not define “raw stock.” Presumably, the most basic forms,
specialty metal bar and sponge, would be considered “raw”
stock. However, arguably raw stock is not the only form
that meets the definition of a procurement for the delivery
of specialty metal. Specifically, it is not clear how DOD
will characterize products made entirely of specialty metal
that have been taken to a more processed level of produc-
tion, such as sheet or hollows for tubing, but which are not
in their final, usable state. 

A narrow construction limiting the Berry Amendment’s
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the United States would satisfy the requirements of the
Berry Amendment. A similar result would appear to be
supported for Alternate I (Deviation), which requires
“[a]ny specialty metals incorporated in articles delivered
under this contract shall be melted or produced in the
United States or its outlying areas.”

New Exception for Commercially Available 
Electronic Components
Prior to the fiscal year 2007 NDAA, the Berry Amend-
ment applied to any drop of specialty metal. There was no
de minimis exception. Section 2533b(g) introduced a de
minimis exception for commercial electronic components
only. It stated that the Berry Amendment, “does not apply
to procurements of commercially available electronic com-
ponents whose specialty metal content is de minimis in
value compared to the overall value of the lowest level
electronic component produced that contains such spe-
cialty metal.”12 Alternate I (Deviation) defines “[e]lectron-
ic component” as

an item that operates by controlling the flow of electrons or
other electrically charged particles in circuits, using intercon-
nections of electrical devices such as resistors, inductors, capaci-
tors, diodes, switches, transistors, or integrated circuits. An item
can be an “electronic component” regardless of the tier of the
end product at which it is installed.

The statement that the definition can be met at any tier
suggests that the term “electronic component” is divorced
from the definition of “component” in Alternate I (Devia-
tion), which is defined with respect to tiers.

DOD Alternate I (Deviation)13 implemented section
2533b by excepting specialty metals:

(2) Incorporated in a commercially available electronic compo-
nent, if the value of the specialty metal content in the electron-
ic component does not exceed 10 percent of the overall value of
the lowest level electronic component, containing specialty
metal, that is- 

(i) Produced by the Contractor; or 
(ii) If the Contractor does not produce the electronic com-

ponent, produced by the subcontractor from which the elec-
tronic component was acquired.

The definition requires the identification of the elec-
tronic component being measured. Since an electronic
component may exist at any tier, the determination of
what to measure may be more difficult than suggested by
the example provided with the DOD guidance. The re-
quirement is to identify the lowest level electronic compo-
nent incorporating specialty metal that is produced by the
subcontractor selling the item. Effective implementation,
however, will require some thought by contractors that
outsource electronic components to ensure that they have
accurately identified their subcontractors that actually pro-
duced the electronic components and have assurances
from them that the value of any specialty metal is less than
10 percent of the total value. 

prescription to specialty metals’ rawest form, “bar” or
“sponge,” would eliminate the majority of procurements by
the government or prime contractors. Indeed, it would
probably limit the procurements to those acquiring strate-
gic stockpile materials. Alternatively, a broader approach
would arguably include items made wholly of specialty
metals, such as fasteners, bolts, sheets, or fittings, as “spe-
cialty metals,” even though they have undergone signifi-
cant processing and manufacturing.

DOD December 6, 2006, guidance provides no addi-
tional factors or parameters to consider in determining
when a procurement requires delivery of “specialty metals”
and when it requires delivery of items of specialty metals.

“Melted or Produced”
Closely tied to determining the scope and effect of this pro-
vision dealing with the procurement of “specialty metals” is
what constitutes compliance with the Berry Amendment.
Section 2533b(a)(2) recognizes that Berry Amendment 
requirements may be met by specialty metal that is either
“melted or produced” in the United States. (Emphasis added.) 

The introduction of the word “produced” raises ques-
tions as to the overall intent of Congress and DOD in this
part of the Berry Amendment. The meaning of “produce,”
coupled with the meaning of “delivery of specialty metals”
(described above) is critical to understanding the require-
ment imposed by DFARS 252.225-7014 (Deviation) on
contractors for specialty metals to be “melted or produced”
in the United States or a qualifying country.11

The term “produce,” which was introduced in this con-
text in section 2533b, suggests that the term “specialty met-
als” might have a more manufactured form than the basic
form that specialty metals assume after having been melted,
such as bars or sponge. Although the term “produce” could
be treated as a synonym for melt, it also could be argued
that it has a meaning distinct from melt; otherwise, it is re-
dundant and meaningless. Since there is no special trade
usage associated with the term “produce,” its plain mean-
ing, which would encompass the “manufacturing” of spe-
cialty metals, prevails. If the phrase “specialty metal” is in-
terpreted to mean the metal is its most basic form (bars or
sponge), then the meaning of “produced” becomes less im-
portant and would logically be the equivalent of melt. 

If, however, “specialty metals” is more broadly interpret-
ed, then production logically extends to the processes used
to render the metal in the form that constitutes “specialty
metal.” The use of the term “produced” is most significant
if the restriction in Alternate I is interpreted to include
manufactured products including parts made solely of spe-
cialty metal, e.g., fasteners or fittings. Although such a
construction greatly increases the products subject to
DFARS 252.225-7014 (Deviation), it would also increase
the scope of products that comply with the clause. Specifi-
cally, under such a broad construction of specialty metals,
any reprocessing or manufacture of a specialty metal part in
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The DOD Deviation includes Example 2 in which it ex-
plains that the term “component” is neither measured by the
end item, nor by the individual electronic parts, but by all
the costs of the “component” itself. Example 2 also indicates
that “[i]t is not necessary to know the exact value of the spe-
cialty metal, only to reasonably estimate that it is less than
10 percent of the total value.”14 Prime contractors that must
flow down DOD Alternate I (Deviation) may want to ob-
tain certifications from their component producers regard-
ing the estimated value of the specialty metals in the elec-
tronic components. However, some may be reluctant to
certify to even an estimated content of specialty metals be-
cause this is normally not tracked in commercial markets
and hence the supplier would have no basis to even estimate
that the specialty metal content was less than 10 percent. 

One-Time Waiver
Section 832(b) provided DOD with a one-time waiver to
accept

specialty metals if such metals were incorporated into items pro-
duced, manufactured, or assembled in the United States before
the date of the enactment of this Act with respect to which the
contracting officer for the contract determines that the contrac-
tor is not in compliance with section 2533b of title 10, United
States Code. 

The December 6, 2006, DOD guidance out-
lines the chain of approval for the one-time waiv-
er, but does not create proposed regulatory provi-
sions for such implementation. The waiver applies
“for contracts under which specialty metals were
incorporated into items produced, manufactured,
or assembled in the United States prior to No-
vember 16, 2006, and where final acceptance by
the Government takes place after that date.”15

The date restriction imposed by section
832(b)(1) appears to remain a bar for contractors
that delivered noncompliant items that were ac-
cepted prior to November 16, 2006, or that pro-
duce, manufacture, or assemble noncompliant
items after November 16, 2006. 

A waiver requires “written determination by the con-
tracting officer, approval from the Under Secretary of De-
fense for Acquisition, Technology, and Logistics
(USD(AT&L) or the Service Acquisition Executive of the
Military Department concerned, and notification in Fed-
BizOpps.gov within 15 days from the time the contracting
officer makes the required determination.”16

The December 6, 2006, memorandum emphasizes that
in the determination, the “[t]he contractor should be re-
minded of the importance of having adequate procedures
in place to ensure compliance in the future” and references
the compliance plan cited in section 832(b)(1)(A)(ii). 

The December 6, 2006, memorandum also recognizes
that the House Armed Services Committee report on the
2007 legislation17 indicated “that many suppliers have

been ‘inadvertently noncompliant’ with the specialty
metals provision of the Berry Amendment.” It further
states that

for violations involving commercial items, it is likely that non-
compliance was inadvertent. If so, the appropriate amount and
form of consideration, if any, due to the Government, should be
determined by the contracting officer on a case by case basis.
When making the required determination, the contracting offi-
cer should obtain and may rely on contractors’ representations
that “the non-compliance is not knowing or willful.”

Thus, there appears to be a presumption that noncom-
pliant product was inadvertently provided. More impor-
tantly, it assists contracting officers by allowing them to
merely accept a contractor’s assertion and allows them to
have their determination based solely on this assertion.
This memorandum also establishes that consideration
must be “appropriate,” and allows that consideration might
not be due the government. 

Numerous questions surround the scope of the waiver
and how it will be administered by DOD. One question
that will likely arise is the extent to which this waiver will
be extended to noncompliant items in inventory. DOD’s
December 6, 2006, memorandum leaves open the possibili-
ty that inventory items produced, manufactured, or assem-
bled in the United States prior to November 16, 2006, that

contain noncompliant specialty metal could continue to
be used until September 30, 2010, in end items and higher-
tiered components. 

The full impact of this waiver depends on the interpreta-
tion of the term “items” in section 832(b). “Item” is defined
in 41 U.S.C. § 403(10) as “any individual part . . . integral
to a major system . . . which may be replaced during the
service life of the system, and includes spare parts and re-
plenishment spare parts . . . .” If the definition of “item” in-
cludes parts, then the one-time waiver arguably could be
extended to any part that was produced in the United
States prior to November 16, 2006, regardless of where in
the supply chain it was stored or used. Thus, suppliers
could continue to deliver and prime contractors could con-
tinue to use until 2010 parts inventory produced in the
United States prior to November 16, 2006. If so interpret-

The December 6, 2006, memorandum 
recognizes that the House Armed Services 
Committee report on the 2007 legislation 
indicated “that many suppliers have been 
‘inadvertently noncompliant’ with the specialty 
metals provision of the Berry Amendment.”
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gories.” The DCMA guidance of December 8, 2006, reem-
phasizes this position by identifying as a significant change
that “[f]or contracts awarded after November 15, 2006,
DoD can no longer withhold payment while conditionally
accepting non-compliant items (but, DCMA ACOs may
continue this practice as outlined in our March 10, 2006
Specialty Metals Instruction for contracts awarded prior to
that date).”20

It is not clear what process will apply to future instances
of noncompliance. The six major product categories in-
clude incredibly complex systems and even with strong
compliance systems on the part of contractors at all tiers,
there will be instances of inadvertent noncompliances. The
past practice of rejecting necessary aircraft because of non-
compliant parts far down in the supply chain, such as fas-
teners, benefited no one. Although the prior process of
withholding funds was not equitable to contractors that had
delivered systems, it was at least a safety valve that allowed
prime contractors for the “big six” categories to deliver criti-
cal military product. There is a risk that rigid interpretation
of the December 6, 2006, guidance might result in renewed
refusals to accept “big six” systems where there is a single
noncompliance that falls outside of the statutory window.
Hopefully, DOD will adopt a clear and fair process for reme-
dying future instances of inadvertent noncompliances after
the enactment of the fiscal year 2007 NDAA.

Impact of FY07 NDAA and DOD Implementation
In general, both the fiscal year 2007 NDAA and DOD
guidance have addressed some of the many problems sur-
rounding the restrictions on specialty metals. However, in
so doing, DOD’s implementation has created a complex
overlay that requires understanding and harmonization of
logistics, legal, and engineering principles—a poor mix for
ensuring predictability and clarity. This can be a potential-
ly lethal mix for a company when criminal and civil penal-
ties, contractual remedies, and administrative sanctions
such as suspension and debarment are at risk.  PL
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ed, this one-time waiver could provide relief to the suppli-
ers, such as those in the fastener industry, that otherwise
would find themselves with inventory that could only be
sold for scrap. 

Domestic Nonavailability Exception Process
There has always been an exception for purchasing items
where there was a finding that adequate domestic sources
were not available. In the past the process to apply for and
receive this exception was rarely used. Section 2533b(b)
provides a revised standard for determining an exception
based on a domestic nonavailability. It states: 

Subsection (a) does not apply to the extent that the Secretary
of Defense or the Secretary of the military department con-
cerned determines that compliant specialty metal of satisfactory
quality and sufficient quantity, and in the required form, cannot
be procured as and when needed. For purposes of the preceding
sentence, the term “compliant specialty metal” means specialty
metal melted or produced in the United States.18

This domestic nonavailability determination (DNAD)
can be made with respect to “prime contracts and subcon-
tracts at any tier.”19 The “availability exception” in section
2533b appeared in the old law without the “availability in
the required form” language. 

The key issue is whether DOD can implement a process
that allows for timely consideration and approval of appro-
priate exceptions. DOD’s December 6, 2006, memoran-
dum provides examples of nonavailability based on form
and need as follows: “[D]omestic specialty metal may not
be available in the bar stock required to produce fasteners
or the specialty metal may not be available, as and when
needed, in the forged or milled form that is required.” This
guidance suggests that DOD may issue a DNAD for a
forged or milled form, such as a fastener, if the fastener is
not available “as and when needed” from a subcontractor.
The memorandum also suggests that a determination of
availability should include a consideration of “whether the
price of compliant metal is fair and reasonable, in accor-
dance with FAR 15.402.” It indicates that existing
DNADs should be reviewed to ensure they are consistent.

The expansion of the factors that may be considered in is-
suing DNADs provides DOD agencies and contracting offi-
cers with expanded flexibility to support and obtain DNADs;
whether they will use this flexibility remains to be seen.

Lack of Adequate Future Remedies
The December 6, 2006, memorandum, however, contains
language that indicates that with the exception of the one-
time waiver and domestic nonavailability determination
process, there is no additional safety valve that would allow
DOD to conditionally accept aircraft with noncompliant
parts. Specifically, it states, “in any contract awarded after
November 15, 2006, the Department can no longer con-
tinue the practice of withholding payment while condi-
tionally accepting non-compliant items in these cate-
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automotive, weapons, and ammunition. Memorandum from Secre-
tary of Defense Melvin R. Laird (Nov. 20, 1972) (available at
www.aia-aerospace.org/pdf/berry_lairdmemorandum.pdf); see also
Christopher R. Yukins, FEATURE COMMENT: Procurement Reform in
the Defense Authorization Act for Fiscal Year 2007—A Creature of
Compromise, Pointing the Way to Future Debates, 48 THE GOV’T CON-
TRACTOR, No. 38, ¶ 367 (Oct. 18, 2006); Sean P. Bamford, The Per-
sistence of Time: A Brief History and Analysis of the Berry Amendment,
Vol. 32, No. 3 PUB. CONT. L.J. 584 & n.44 (Spring 2003). Consis-
tent with this policy decision, the Defense Acquisition Regulation
and the DFARS have long excepted subcontractors on all other pro-
grams from the requirements of the Berry Amendment.  See DFARS
225.7002(a)(10)(1986).

6. DFARS 225.7002-1.  
7. Sec. 842 of FY07 NDAA, § 2533b(j)(2). 
8. In fact, neither the FAR nor DFARS defines “end item.” 10

U.S.C. § 2308 defines “end item” in the context of a “buy-to budget
acquisition” as a “production product assembled, completed, and
ready for issue or deployment.”  

9. 2006-O0004, Clause Prescription. 
10. Some have suggested that the language in the prescription

might be read to allow prime contractors to not include Alternate I
(Deviation) in subcontracts for third-tier and below assemblies, as
anything below the second tier is defined not to be a “component”
under the guidance. However, because the literal language of para-
graph (d) in Alternate I (Deviation) requires the prime contractor to
flow down this clause’s requirements to all tiers, prime contractors
may want to obtain express, written approval from their contracting
officers before relying on the general guidance to justify not flowing
down Alternate I (Deviation).   

11. WEBSTER’S NEW WORLD DICTIONARY, THIRD COLLEGE EDITION,
p. 1073 (1988); see MERRIAM-WEBSTER’S ONLINE DICTIONARY

(http://www.m-w.com/dictionary/produced) (2006).    
12. 10 U.S.C. § 2533b(g)).
13. DFARS 252.225-7014 (Deviation) without Alternate I does

not provide an exception for electronic components. Presumably, this
is because DFARS 252.225-7014 (Deviation) without Alternate I no
longer applies to solicitations and contracts for articles or components
containing specialty metals that are not for use in one of six major
categories of programs. Only a direct buy of the part containing the
specialty metal (such as a stainless steel wire) would be covered.

14. 2006-O0004, Example 2. 
15. 2006-O0004 at p. 2.
16. Id.
17. House of Representatives, Committee on Armed Services 

Report for the FY07 NDAA (H.R. Report 109-452, p. 361).
18. Sec. 2533b(b).
19. Id. § (b)(2).
20. DCMA lnformation Memorandum No. 07-042, Specialty Metals

(1 0 USC.2533b1 Protection of Strategic Materials Critical to National
Security) (INFORMATION) (December 8, 2006) available at
http://dcma.guidebook.mil.
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